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FAC 9 0 - 4 4  ITEM SUMMARY 

Federal Acquisition Circular (FAC) 90-44 amends the Federal 
Acquisition Regulation (FAR) as specified below: 

Item I-Automatic Data Processing Equipment Leasing Costs 
(FAR Case 96-010) 

This interim rule deletes the cost principle at FAR 
31.205-2, Automatic Data Processing Equipment (ADPE) Leasing 
Costs, the ADPE definition at 31.001, and references to the term 
ADPE found elsewhere in Part 31. 

Re~lacement Daaes: 1-3 and 1-4, TOC, Part 31, 31-1 and 31-2, 
31-7 and 31-8, 31-11 thru 31-14 (31-14 removed), and 
31-33 and 31-34. 

Item 11-Major System Definition (FAR Case 96-322) 

This final rule amends the definition of "major system" at FAR 
2.101 to increase the dollar thresholds applicable to the 
Department of Defense. The rule implements 10 U.S.C. 2302(5) as 
amended by Section 805 of the National Defense Authorization Act 
for Fiscal Year 1997 (Public Law 104-201). 

Re~lacement Daaes: 2-3 and 2-4. 

Item 111-Preaward Debriefings (FAR Case 96-304) 

This final rule revises FAR Subpart 15.10 to implement Section 
4104 of the Clinger-Cohen Act of 1996 (Public Law 104-106). 
Section 4104 requires that, prior to contract award, contracting 
officers provide a debriefing to any interested offeror on the 
reasons for that offeror's exclusion from the competitive range in 
a competitive negotiation. 

Re~lacement Daaes: 5-9 and 5-10, 13-3 and 13-4, 15-15 thru 15-16.2 
(15-16.3 added), 19-25 and 19-26 (19-26.1 added), 19-29 and 19-30 
(19-30.1 added), 25-11 and 25-12, 33-1 thru 33-4 (33-4.1 added), 14-21 
and 14-22, TOC, Part 15, 15-39 thru 15-42, and 36-11 thru 36-13. 

Item IV-Certification Requirements-Drug-Free Workplace 
(FAR Case 96-311) 

This final rule amends FAR Parts 9, 13, 23, and 52 to delete the 
requirement for an offeror to provide a certification regarding a 
drug-free workplace. The rule implements Section 4301(a) (3) of 
the Clinger-Cohen Act of 1996 (Public Law 104-106). 

ReDlacement Daaes: 9-13 thru 9-16.1, 13-5 and 13-6, TOC, Part 23, 23-5 
and 23-6, TOC, Part 52 (3&4), 52-111 thru 52-114.2, 52-329 and 52-330. 



Item V-Consideration of Late Offers 
(FAR Case 95-019) 

This final rule amends the late bid rule to allow an offer to be 
accepted if the late receipt was due primarily to Government 
mishandling after receipt at the Government installation. The 
rule recognizes the use of hand-carried offers (including delivery 
by a commercial carrier) as a common business practice and 
provides flexibility in determining when an offer (bid or 
proposal) was received at the Government activity, by applying 
standards used by the General Accounting Office. The rule also 
expands the definition of acceptable evidence to support 
acceptance of a late offer and adds a new exception at 52.215- 
10 (a) (5) and 52.215-36 (a) (3) which allows consideration of a 
proposal that was misdirected or misdelivered (not necessarily 
through mishandling) to an office other than that designated for 
receipt of offers in the solicitation. These changes do not apply 
to commercial item solicitations which contain the provision at 
52.212-l(f), Late Offers. 

Rewlacement Daaes: 14-11 and 14-12, 15-7 and 15-8, 52-31 and 52-32 
(52-32.1 added), 52-35 thru 52-44.1, and 52-49 thru 52-54 (52-54.1 
added) . 

Item VI-Foreign Differential Pay (FAR Case 96-012) 

This interim rule deletes the prohibition at FAR 31.205-6(e)(2) 
on the calculation of foreign differential pay based directly on 
an employee's specific increase in income taxes resulting from 
assignment overseas. 

~ewlacement waaes: 31-15 and 31-16. 

Item VII-Final Indirect Cost Rates (FAR Case 95-018) 

This final rule amends FAR Subpart 42.7 and Part 52 to improve 
procedures for providing payments to contractors under cost-type 
contracts by permitting, with certain restrictions, contractor use 
of billing rates contained in certified final indirect cost rate 
proposals, providing for Government release of 75 to 90 percent of 
all fee withholds under physically completed contracts, after 
receipt of the contractor's certified final indirect cost rate 
proposal, and establishing a timeframe for contractor submission 
of final invoices or vouchers. 

Rewlacement Daaes: 42-9 and 42-10 (42-10.1 added), 52-58.1 thru 52-66 
(52-66.1 added) . 



Item VIII-Modification of Existing Contracts 
(FAR Case 96-606) 

This interim amends FAR 43.102 to provide for modification of 
existing contracts without requiring consideration, upon request 
of the contractor, to incorporate changes authorized by the 
Clinger-Cohen Act of 1996 (Public Law 104-106). 

Re~lacement Daaes: 43-1 and 43-2. 

corrections to the Cost Accounting Standards, Appendix B of the 
FAR Looseleaf 

Technical and typographical corrections are being made to CAS 
9904.412, Cost Accounting Standard for composition and measurement of 
pension cost, and CAS 9904.413, Adjustment and allocation of pension 
cost. Other corrections published at 61 FR 58011, 11/12/96, deal with 
language inconsistencies and/or typographical errors that appear in the 
Cost ~ccounting Standards Board's rules appearing at 48 CFR, Part 9904, 
10/1/96 edition), and conforms to an interim rule published at 61 FR 
39360, 7/29/96 concerning amendments to 9903.2. Also the applicability 
criteria for application of CAS to negotiated Federal contracts has been 
revised in accordance with Section 4205 Pub. L. 104-106, the Federal 
~cquisition Reform Act of 1996. 

Replacement Daaes: 1 thru 8, 77 and 78, 105 and 106, and 113 thru 117. 
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PART 1-FEDERAL ACQUISITION REGULATION SYSTEM 1.106 

1.103 Authority. 
(a) The development of the FAR System is in accor- 

dance with the requirements of the Office of Federal 
Procurement Policy Act o f  1974 (Pub.  L .  93-400),  as 
amended by Pub. L. 96-83, and OFPP Policy Letter 85- 1 ,  
Federal Acquisition Regulations System, dated August 19, 
1985. 

(b) The FAR is prepared, issued, and maintained, and 
the FAR System is prescribed jointly by the Secretary of 
Defense, the Administrator of General Services, and the 
Adminis t ra tor ,  Nat ional  Aeronaut ics  and Space  
Administration, under their several statutory authorities. 

1.104 Applicability. 
The FAR applies to all acquisitions as def~ned in Part 2 

of the FAR, except where expressly excluded. 

1.105 Issuance. 

1.105-1 Publication and code arrangement. 
(a) The FAR is published in ( 1 )  the daily issue of the 

Federal Register, (2) cumulated form in the Code of Federal 
Regulations (CFR), and (3) a separate loose-leal' edition. 

(b) The FAR is issued as Chapter 1 of Title 48, CFR. 
Subsequent chapters are reserved for agency acquisition 
regulations that implement or supplement the FAR (see 
Subpart 1.3). The CFR Staff will assign chapter numbers to 
requesting agencies. 

(c) Each numbered unit or segment (e.g., part, subpart, 
section, etc.) of an agency acquisition regulation that is 
codified in the CFR shall begin with the chapter number. 
However, the chapter number assigned to the FAR will not 
be included in the numbered units or segments of the FAR. 

1.105-2 Arrangement of regulations. 
(a) General. The FAR is divided into subchapters, parts 

(each of which deals with a separate aspect of acquisition), 
subparts, sections, and subsections. 

(b) Numbering. (1) The numbering system permits the 
discrete identification of every FAR paragraph. The digits 
to the left of the decimal point represent the part number. 
The numbers to the right of the decimal point and to the 
left of the dash represent, in order, the subpart (one or two 
digits), and the section (two digits). The number to the 
right of the dash represents the subsection. Subdivisions 
may be used at the section and subsection le\sel to identify 
individual paragraphs. The following example illustrates 
the make-up of a FAR number citation (note that subchap- 
ters are not used with citations): 

25.108-2 - -- 
Part 4- 

Subpart .t---. 
Section a 

Subsection - 

(2 )  Subdivisions below the section or subsection 
level shall consist of parenthetical alpha numerics read- 
ing from highest to lowest indenture as follows: lower 
case alphabet. Arabic numbers, lower case Roman 
numerals, and upper case alphabet. The following exam- 
ple is illustrative: 

(a)( 1 )(i)(A) 
Subdivisions, bclow the 4th level, shall repeat the 
sequence. 
(c)  References and citations. (1) Unless otherwise stat- 

ed, cross-references indicate parts, subparts, sections, sub- 
sections, paragraphs, subparagraphs, or subdivisions of this 
regulation. 

(2) This regulation may be referred to as the Federal 
Acquisition Regulation or the FAR. 

(3) Using the FAR coverage at 9.106-4(d) as a typical 
illustration, reference to the- 

( i )  Part would be "FAR Part 9" outside the FAR 
and "Part 9" within the FAR. 

( i i )  Subpart would be "FAR Subpart 9.1" outside 
the FAR and "Subpart 9.1" within the FAR. 

( i i i )  Section would be "FAR 9.106" outside the 
FAR and "9.106" within the FAR. 

(iv) Subsection would be "FAR 9.106-4" outside 
the FAR and "9.106-4" within the FAR. 

iv) Paragraph would be "FAR 9.106-4(d)" outside 
the FAR and "9.106-4(d)" within the FAR. 
(4) Citations of authority (e.g., statutes or Executive 

orders) in the FAR shall follow the Federal Register 
form guides. 

1.105-3 Copies. 
Copies of the FAR in Federal Register. loose-leaf, and 

CFR form may be purchased from the Superintendent of 
Documents .  Gove rnmen t  Pr in t ing  Off ice  ( G P O ) ,  
Washington, DC 20402. 

1.106 OMB Approval under the Paperwork Reduction 
Act. 
The Paperwork Reduction Act of 1980 (Pub. L. 96-51 1) 

imposes a requirement on Federal agencies to obtain 
approval from the Office of Management and Budget 
(OMB) before collecting information from ten or more 
members of the public. The information collection and 
recordkeeping requirements contained in this regulation 
have been approved by the OMB.  The following OMB 
control numbers apply: 

FAR segment OMB Control Number 
3.103 9000-0018 
3.104-9 9000-0 103 
3.104-12(a)(12) 9000-0 103 
3.4 9000-0003 
4.102 9000-0033 
4.5 9000-0 137 
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FEDERAL ACQUISITION REGULATION (FAR) 

FAR segment 
4.7 
4.9 
5.405 
7.2 
8.203-2 
8.5 
9.1 
9.2 
9.5 
14.201 
14.202-4 
14.202-5 
14.205 
14.205-4(~) 
14.214 
14.407 
14.5 
15.106 
15.404 
15.7 
15.8 
15.804-8 
15.812-1(b) 
15.813-1 
15.813-2 
15.813-3 
15.813-6 
19.7 
22.103 
22.8 
22.11 
22.13 
22.14 
23.602 
27.3 
27.4 
28.1 
28.106-1(b) 
28.2 
29.304 
3 0 
30.6 ' 3 1.205-46 
3 1.205-46(a)(3) 
3 2 
32.000 
32.1 

OMB Control Number 
9000-0034 
9000-0097 
9000-003(> 
9000-0082 
9000-00 17 
9000-0 1 13 
9000-00 1 1 
9000-0020 
9000-0111 
9000-0034 
9000-0040 
9000-0039 
9000-0002 
9000-0037 
9000-0 I05 
9000-003 8 
9000-004 1 
9000-0034 
9000-0037 
9000-0078 
9000-00 1 3 
9000-0 1 15 
9000-0080 
9000-0 105 
9000-0 105 
9000-0 105 
9000-0 105 
9000-0006 
9000-0065 
12 15-0072 
9000-0066 
12 15-0072 
12 15-0072 
9 000-0 1 07 
9000-0095 
9000-0090 
9000-0045 
9000-0 1 19 
9000-0045 
9000-0059 
9000-0093 
9000-0 129 
9000-0079 
9000-OOX 8 
9000-0035 
9000-0 1 38 
9000-0070 atid 
9000-0 138 
9000-0 1 38 
9000-0073 
9000-00 10 and 
9000-0 I 38 
9000-0074 
9000-0 102 

FAR segment 
32.10 
33 
34.1 
36.302 
36.603 

36.70 I 
4 1.004-2(~) 
42.205(f) 
42.7 
42.12 
42.13 
42.14 
45 
46 
47 
4s 
49 
50 
51.1 
5 I .2 
52.203-2 
52.203-7 
52.203-8 
52,203-9 
52.204-3 
52.207-3 
52.208- 1 
52.208-2 
52.208-8 
52.208-9 
52.209- I (b)  
52.209- I (c) 
52.209-5 
52.209-6 
52.209-7 
52.209-8 

OMB Control Number 
9000-0 i38 
9000-0035 
9000-01 33 
9000-0037 
9000-0004 and 
9000-0005 
9000-0037 
9000-0 125 
9000-0026 
9000-00 13 
9000-0076 
9000-0076 
9000-0056 
9000-0075 
9000-0077 
9000-006 1 
9000-0027 
9000-0028 
9000-0029 
9000-003 1 
9000-0032 
9000-00 18 
9000-009 1 
9000-0 103 
9000-0 103 
9000-0097 
9000-0 114 
9000-00 17 
9000-00 17 
9000-0 113 
9000-0 113 
9000-0020 
9000-0083 
9000-0094 
9000-0094 
9000-0 1 1 1 
9000-0 1 1 1  
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PART 2-DEFINITIONS OF WORDS AND TERMS 

"In writing" or  "written" means any worded or num- 
bered expression which can be read, reproduced, and later 
communicated, and includes electronically transmitted and 
stored information. 

"Information technology" means  any equipment ,  o r  
interconnected system(s) or subsystem(s) of equipment, 
that is used in the automatic acquisition, storage, manipula- 
tion, management, movement, control, display, switching, 
interchange, transmission, or reception of data or informa- 
tion by the agency. 

(a) For purposes of this definition, equipment is used by 
an agency if the equipment is used by the agency directly 
or is used by a contractor under a contract with the agency 
which- 

(1)  Requires the use of such equipment; or 
(2) Requires the use, to a significant extent, of such 

equipment in the performance of a service or the fur- 
nishing of a product. 
(b) The term "information technology" includes com- 

puters, ancillary equipment, software, firmware and similar 
procedures, services (including support services), and relat- 
ed resources. 

(c) The term "information technology" does not include 
any equipment that is acquired by a contractor incidental to 
a contract. 

"Interim F A C N E T  means a contracting office has been 
certified as having implemented the electronic automated 
information systems capability to provide widespread pub- 
lic notice of contracting opportunities, issue solicitations, 
and  rece ive  responses  to  sol ici ta t ions and  associated 
requests for information. Such capability must allow the 
private sector to access notices of solicitations, access and 
review solicitations, and respond to solicitations. 

"Major system" means that combination of elements that 
will function together to produce the capabilities required to 
fulfill a mission need. The elements may include hardware, 
equ ipment ,  sof tware ,  o r  any combinat ion thereof ,  but 
exclude construction or other improvements to real proper- 
ty. A system shall be considered a major system if- 

(a) The Department of Defense is responsible for the 
system and the total expenditures for research. develop- 
ment, test, and evaluation for the system are estimated to 
be more than $1 15,000,000 (based on fiscal year 1990 con- 
stant dol lars)  o r  the eventual total expenditure for  the 
acquisition exceeds $540,000,000 (based on fiscal year 
1990 constant dollars); 

(b)  A civilian agency is responsible for the system and 
total expenditures for the system are estimated to exceed 
$750,000 (based on fiscal year 1980 constant dollars) o r  
the dollar threshold for a "major system" established by the 
agency pursuant to Office of Management  and Budget 
Circular A-109,  entitled "Major System Acquisitions." 
whichever is greater; or 

(c) The system is designated a "major system" by the 
I head of the agency responsible for the system (10 U.S.C. 

2302 and 41 U.S.C.  403). I 
"Market  research" means  col lect ing and analyzing 

information about capabilities within the market to satisfy 
agency needs. 

"May" denotes the permissive. However, the words "no 
person may . . ." mean that no person is required, autho- 
rized, or permitted to d o  the act described. 

"Micro-purchase" means an acquisition of supplies or 
services (except construction), the aggregate amount of 
which does not exceed $2.500, except that in the case of 
construction, the limit is $2,000. 

"Micro-purchase" threshold means $2,500. 
"National defense" means any activity related to pro- 

grams for military or atomic energy production or con- 
struction, military assistance to any foreign nation, stock- 
piling, or space. 

"Nondcvelopmental item" means- 
( a )  Any previously deve loped  i tem of  supply used 

exclusively for governmental purposes by a Federal agen- 
cy, a State or local government. or a foreign government 
with which the United States has a mutual defense cooper- 
ation agreement: 

(b)  Any item described in paragraph (a) of this defini- 
tion that requires only minor modification or modifications 
of a type customarily available in the commercial market- 
place in order to meet the requirements of the procuring 
department or agency: or 

( c )  Any item of supply being produced that does not 
mee t  the requ i rements  of  paragraph  ( a )  o r  ( b )  solely 
because the item is not yet in use. 

"Offer" means a response to a solicitation that, if accept- 
ed, would bind the offeror to perform the resultant contract. 
Responses to invitations for bids (sealed bidding) are offers 
called "bids" or "sealed bids;" responses to requests for 
proposals  (negot ia t ion)  are  offers cal led "proposals ;"  
responses to requests for quotations (negotiation) are m t  
offers and are called "quotes." For unsolicited proposals, 
see Subpart 15.5. 

"Possessions" includes the Virgln Islands. Johnston 
Island, American Samoa ,  Guam,  Wake Island, Midway 
Island, and the guano islands, but does not include Puerto 
Rico, leased bases, or trust territories. 

"Senior procurement executive" means the individual 
appointed pursuant to section 16(3) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 414(3))  who is sespon- 
sible for management direction of the acquisition system of 
the executive agency. including implementation of the 
unique acquisition pol ic~cs,  regulations, and standards of 
the executive agency. 

"Shall" denotes the imperative. 
"S igna t~~re"  or "signed" means the discrete, verifiable 

symbol of an individual which. when affixed to a writing 
with the knowledge and consent of the individual, indicates 
a present  intent ion t o  au then t ica te  the wr i t ing .  T h i s  
includes electronic symbols. 
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"Simplified acquisition procedures" means the methods pre- 
scribed in Part 13 for making purchases of supplies or services. 

"Simplified acquisition threshold" means $100,000, 
except that in the case of any contract to be awarded and 
performed, or purchase to be made, outside the United 
States in support of a contingency operation as defined in 
10 U.S.C. 101(a)(13), the term means $200,000. 

"Supplies" means all property except land or interest in 
land. It includes (but is not limited to) public works, build- 
ings, and facilities; ships, floating equipment, and vessels 
of every character, type, and description, together with 
parts and accessories; aircraft and aircraft parts, acces- 
sories, and equipment; machine tools; and the alteration or 
installation of any of the foregoing. 

"Task order" means an order for services placed against 
an established contract or with Government sources. 

FEDERAL ACQUISITION REGULATION (FAR) 

"United States," when used in a geographic sense, 
means the 50 States and the District of Columbia. 

SUBPART 2.2-DEFINITIONS CLAUSE 

2.201 Contract clause. 
The contracting officer shall insert the clause at 52.202- 

1 ,  Definitions, in solicitations and contracts except when 
the contract is not expected to exceed the simplified acqui- 
sition threshold. If the contract is for personal services, 
construction, architect-engineer services, or dismantling, 
demolition, or removal of improvements, the contracting 
officer shall use the clause with its Alternate I.  Additional 
definitions may be included, provided they are consistent 
with the clause and the FAR. 
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PART 5-PUBLICIZING CONTRACT ACTIONS 

Code Description 
9 3 Nonmetallic fabricated materials. 
94 Nonmetallic crude materials. 
95 Metal bars, sheets, and shapes. 
96 Ores, minerals, and their primary products. 
99 Miscellaneous. 

(3) Only one classification code shall be reported. If 
more than one code is applicable, the contracting officer 
shall use the code which describes the predominant prod- 
uct or service being procured. The FPDS Product and 
Service Codes Manual, October 1988, may be used to 
identify a specific product or service within each code. 
(h) Cancellation of synopsis. Contracting officers should 

not publish notices of solicitation cancellations (or indefinite 
suspensions) of contract actions in the CBD. Cancellations 
of solicitations shall be made in accordance with 14.209 and 
14.404- 1 . 

threshold, the contract action is made by a contracting 
office that has been certified as having implemented a 
system with interim (until December 31, 1999) or full 
(after December 3 1 ,  1999) FACNET, and the contract 
action has been made through FACNET; or 

(8) The award is for the services of an expert to sup- 
port the Federal Government in any current or anticipated 
litigation or dispute pursuant to the exception to full and 
open competition authorized at 6.302-3. 
(c) With respect to acquisitions subject to the Trade 

Agreements Act, contracting officers shall submit synopses 
in sufficient time to permit their publication in the CBD not 
later than 60 days after award. 

5.302 Preparation and transmittal of synopses of awards. 
Contracting officers shall transmit synopses of contract 

awards in the same manner as prescribed in 5.207. 

SUBPART 5.3--SYNOPSES OF CONTRACT 
AWARDS 

5.301 General. 
(a) Except for contract actions described in paragraph (b) 

of this section, contracting officers shall synopsize in the 
Commerce Business Daily (CBD) awards exceeding 
$25,000 that ( I )  are subject to the Trade Agreements Act 
(see 25.402 and 25.403), or (2) are likely to result in the 
award of any subcontracts. However, the dollar threshold is 
not a prohibition against publicizing an award of a smaller 
amount when publicizing would be advantageous to industry 
or to the Government. 

(b) A notice is not required under paragraph (a) of this 
section if- 

(1) The notice would disclose the executive agency's 
needs and the disclosure of such needs would compro- 
mise the national security; 

(2) The award results from acceptance of an unsolicit- 
ed research proposal that demonstrates a unlque and inno- 
vative research concept and publication of any notice 
would disclose the originality of thought or innovative- 
ness of the proposed research or would disclose propri- 
etary information associated with the 
proposal; 

(3) The award results from a proposal submitted under 
the Small Business Innovation Development Act of 1982 
(Pub. L. 97-219); 

(4)  The contract action is an order placed under 
Subpart 16.5; 

(5) The award is made for perishable subsistence sup- 
plies; 

(6) The award is for utility services, other than 
telecommunications services, and only one source is 
available; 

(7) The contract action is for an amount greater than 
$25,000 but not greater than the simplified acquisition 

5.303 Announcement of contract awards. 
(a) Public announcement. Contracting officers shall 

make information available on awards over $3 million 
(unless another dollar amount is specified in agency acquisi- 
tion regulations) in sufficient time for the agency concerned 
to announce it by 5:00 p.m. Washington, DC time on the day 
of award. Contracts excluded from this reporting require- 
ment include ( I )  those placed with the Small Business 
Administration under Section 8(a) of the Small Business 
Act, (2) those placed with foreign firms when the place of 
delivery or performance is outside the United States or its 
possessions, and (3) those for which synopsis was exempted 
under 5.202(a)(1). Agencies shall not release information on 
awards before the public release time of 5:00 p.m. 
Washington, DC time. 

(b) Local announcement. Agencies may also release 
information on contract awards to the local press or other 
media. When local announcements are made for contract 
awards in excess of the simplified acquisition threshold, they 
shall include- 

( 1 )  For awards after sealed bidding, a statement that 
the contract was awarded after competition by sealed bid- 
ding, the number of offers solicited and received, and the 
basis for selection (e.g., the lowest responsible bidder); or 

(2) For awards after negotiation, the information pre- 
scribed by 15.1003(b), and after competitive negotiation 
(either price or design competition), a statement to this 
effect, and in general terms the basis for selection. 

SUBPART 5.4--RELEASE OF INFORMATION 

5.401 General. 
(a) A high level of business security must be maintained 

in order to preserve the integrity of the acquisition process. 
When it is necessary to obtain information from potential 
contractors and others outside the Government for use in 
preparing Government estimates, contracting officers shall 
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ensure that the information is not publicized or discussed 
with potential contractors. 

(b) Contracting officers may make available maximum 
information to the public, except information- 

( 1 )  On plans that' would provide undue or discrimi- 
natory advantage to prlvate or personal interests; 

(2) Received in confidence from an offeror; 
(3) Otherwise requiring protection under Freedom of 

Information Act (see Subpart 24.2) or Privacy Act (see 
Subpart 24.1 ); or 

(4)  Pertaining to internal agency com~nunicat ions 
(e.g., technical reviews, contracting authority or other 
reasons, or recommendations referring thereto). 
(c) This  policy applies to all Government  personnel 

who participate directly or indirectly in any stage of the 
acquisition cycle. 

5.402 General public. 
Contracting officers shall process requests for specific 

information from the general public, including suppliers. 
in accordance with Subpart 24.1 or 24.2, as appropriate. 

5.403 Requests from Members of Congress. 
(a) Individual requests. Contracting officers shall give 

Members of Congress, upon their request, detailed infor- 
mation regarding any particular contract. When respon- 
siveness would result in disclosure of classified matter. 
business confidential information, or information prejudi- 
cial to competitive acquisition, the contracting officer shall 
refer the proposed reply, with full documentation, to the 
agency head and inform the legislative liaison office of the 
action. 

(b)  Inclusion on solicitatiotl mailing lists. Upon request 
o f  a C o n g r e s s i o n a l  C o m m i t t e e  o r  S u b c o m m i t t e e  
Chairperson, contracting officers shall place any member 
of a Committee or Subcommittee on the applicable solici- 
tation mailing lists to receive automatic distribution of 
solicitations in the specific area of interest. 

5.404 Release of long-range acquisition estimates. 
To assist industry planning and to locate additional 

sources of supply, i t  may be desirable to publicize esti- 
mates of unclassified long-range acquisition requirements. 
Estimates may he publicized as far in advance as possible. 

5.404-1 Release procedures. 
(a) Application. The agency head, or a designee, may 

release long-range acquisition estimates if the information 
will- 

( I )  Assis t  industry in its planning and facilitate 
meeting the acquisition requirements; 

( 2 )  Not  e n c o u r a g e  u n d e s i r a b l e  p rac t ices  ( e . g . .  
attempts to corner the market or hoard industrial matc- 
rials); and 

(3) Not indicate the existing or potential mobiliza- 
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tion of the industry as a whole. 
(b )  Conditions. The agency head shall ensure that- 

( I  ) Classified information is released through exist- 
ing security channels in accordance with agency securi- 
ty regulations; 

(2)  The information is publicized as widely as prac- 
ticable to all parties simultaneously by a n y  of  the 
means described in this part; 

(3) Each release states that (i) the estimate is based 
on the best information available, (ii) the information is 
subject to modification and is in no way binding on the 
Government, and (iii) more specific information relat- 
ing to any individual item or class of items will not be 
furnished until the proposed acquisition is synopsized 
in the CBD, or the solicitation is issued; 

(4 )  Each release contains the name and address of 
the contracting officer that will process the acquisition; 

( 5 )  Modifications to the original release are publi- 
cired as soon as possible, in the same manner as the 
original; and 

(6) Each release- 
(i) Is coordinated in advance with small business, 

public information, and public relations personnel, 
as appropriate; 

(ii) Contains, if applicable, a statement that small 
business  set-asides may  be  involved ,  but that  a 
determination can be made only when acquisition 
action is initiated; and 

(iii) Contains the name or description of the item, 
and the estimated quantity to be acquired by calen- 
dar quarter, fiscal year, or other period. It may also 
contain such additional information as the number of 
units last acquired, the unit price, and the name of 
the last supplier. 

5.404-2 Announcements of long-range acquisition 
estimates. 
Further publication, consistent with the needs of the 

individual case, may be accomplished by announcing in the 
CBD that long-range acquisition estimates have been pub- 
lished and are obtainable, upon request. from the contract- 
ing otf'icer. 

5.405 Exchange of acquisition information. 
( a )  When the s a m e  i tem or  class  of i tems is being 

acquired by more than one agency, or by more than one 
contracting activity within an agency, the exchange and 
coordination of pertinent information, particularly cost and 
pricing data, between these agencies or contracting activi- 
ties is necessary to promote uniformity of treatment of 
major issues and the resolution of particularly difficult or 
controversial issues. The exchange and coordination of 
information is particularly beneficial during the period of 
:~cquisition planning, presolicitation, evaluation, and pre- 
award survey. 
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m n l s  1 4  from Federal Procurement and Nonprocurement Pro, 
also available by cal l~ng GSA at (202) 503-4873 or 501- 
4740 The ~nqulry will be msweretl w~thln one \vorhlng da! 

9.405 Effect of listing. 
( a )  Contractors debarred, suspended. or proposed for 

debarment  are  excluded from receiving i.ontracts,  and  
agencies shall not solicit offers i'roni. award contracts to, or 
consent to subcontracts with these contractors, unless the 
agency head or a designee determines that there is a com- 
pelling reason for such action (see 9 .4O5-2. 9 .406-  l i c ) .  
9.407- 1 (d ) ,  and 23.50h(e)). Contractors debarred. suspend- 
ed or proposed for debarment are also excluded frorn con- 
ducting business with the Government as agents or repre- 
sentatives of other contractors. 

(b) Contractors included on the List of Parties Excluded 
from Procurernent Progranis as having been declared ineligi- 
ble on the basis of statutory or other regulatory procedure.; 
are excluded froni receiving contracts, anti i f  applicable. sub- 
contracts, under the conditions and tor the per.iod set forth 111 

the statute or regulation. Agencies shall ncit solicit ofi'er\ 
from, a n a r d  contracts to, or consent to subcontracts \vitli 
these contractors under those conditions and tor thnt period. 

(c)  Contractors debarred, suspended, or proposed !'or 
debarment are excluded from acting as individual suretici 
(see Part 28). 

(d)(l) After tlie opening of bids or receipt of proposals, thc 
contracting officer shall review the List of Parties Excluded 
from Federal Procurement and Nonprocurement Programs. 

(2) Bids received frorn any listed contractor in response to 
an invitation for hids shall he entered o n  the abstract of' hids. 
and rejected unless the agency hcad or a deslgnee dctennlnci 
in writing that there is 21 c,)mpellinp reason to cmslcier the bid 

(3) Proposals, quotations, or offers recci\uI ii.0111 an! 
listed contractor shall not be cvaluatetl for award or 
included in the competitive range, nor shall discussion\ 
be conducted with a listed offeror during a period of ~ncli- 
gibility. unless the agency hcad or a designee dcterrnincs. 
in writing, that there is n compclling reason to do so. I t '  
the period of ineligibility expires or is tcnninatcd prior to 
award, the contracting officer may, hut is not requircci to. 
consider such proposals, cpotations, or offcrs. 

(4) Immediately prior to award. the contracting officer 
shall again review the List to ensurc thnt no award is made 
to a listed contractor. 

9.405-1 Continuation of current contracts. 
(a) Notwithstanding the debarment, suspenxlon. or proposed 

debarment of a contractor, agencies may continue contracts or 
subcontracts in existence at the time the contractor was debarred. 
suspended, or proposed for ciebamient unless thc agency head or 
a designee directs otherwise. A decision as to the type of term- 
nation action. if any, to be taken should be ~ n a d c  only after 
review by agency contracting and technical pcnonnel and h> 
counsel to ensure the propriety ofthe proposed aztion. 

(17) Ordering activities may continue to place orders 
against existing contracts, includinp indei'inite delivery con- 
tracts, in the absence of' ;I termination. 

( c )  Agencies ih;~ll not reneu, or othcnvise extend the dura- 
tion of current contracts, or consent to subcontracts, with con- 
tractors tieharred, su~pendcd, or proposed i'or tichaniient. unless 
the agency head or a designee author~zetl representative states, 
in writing. the compclling sensons for rcnc\val or extension. 

9.405-2 Restrictions on subcontracting. 
(a )  b'hen a contractor deh;u.reci, suspended. or proposed for 

debarment is proposed as a subcontractor 1'01- any suhcontract 
subject to Governmcnt consult (see Subpart 44.2). contracting 
officers shall not consent to 4uhcontracts \\ ith such contractors 
unless the agency head or ,i dcsipncc states in writing the com- 
pclling reasons t'or this appro\,al action. (See 9.405(b) con- 
cerning dec1aration.s of'ineligihility ~~fiect ing subcontracting.) 

i h )  The Ciowrnmcnt suspends or cieb~lrs contractors to 
protect the Governments intcrcsts. By opcration of tlie cl:luse 
at 52.209-6. Protcct~ng the Go\.criimcnt's Interests When 
Subcontracting with C'ontr.;lctors Dcharrcd, Suspended or 
Propnsed for Dclxmncnt. contractors shall not enter into any 
subcontract In exce.;< 01' 525.000 with a contractor that has 
heen dehai~ed, suspcnrlcd. or proposed t'or debarment unless 
there is a conipclling wason to ilo so. It' a contractor intends 
to subcontr:tct \\~ith C L  part? that is clebxred, suspcnded, or pro- 
posed for de t~amien~ as e\,ldcnced by the parties' inclusion on 
the L ~ s t  of Parties Esclutled t'roni Federal Procurement and 
Konprocurcment Proprains (see 9.404). a corporate officer or 
designee. of thc contractor is required by operation of the 
clausc at 52.709-6. Protecting the Go\ernrnent 's Interests 
w l m  Suhcontrocting with Contractors Dchan-cd. Suspended. 
or Proposed t'or IIch:umcnt, to notify the contracting officer. 
in writing. bcforc entering Into such suhcontract. 'The notice 
must provide the following: 

i I ) The naine ot'the subcontractor; 
(2) l i e  contractor's linvwletlge of the reasons for the 

suhcontmctor being on the List of' Parties Excluded froni 
Federal Procurernent and Nonprocurcn~ent Programs: 

( 3 )  The compelling reason(s) for doing husiness with 
the subcontr;ictor ~io~\\.iitlist;indi~ig its inclusion on the List 
ot' Partie5 Excluded from Federal Procurement  and 
Nonlxocurenicnt Progranis: and 
(4) 'The s!stcm~ iind procedures the contractor has 

establ ished to unsure th,it i t  is lul ly  protcct lng the 
Go\.ernment'i interests when dealing with such subcon- 
tractor in vlcw of the specific hasis for the party's debar- 
ment, suspension, or proposed debarment. 
(c) The contractor's compliance with the requirements of 

52.209-6 \ v I I I  be rc \ .~cwed during Contractor Purchasing 
S> stem Re\,iens (see Suhp~irt 44.3). 

9.406- 1 General. 
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(a) It is the debarring official's responsibility to deter- 
mine whether debarment is in the Government's interest. 
The debarring official may, in the public interest, debar a 
contractor for any of the causes in 9.406-2, using the proce- 
dures in 9.406-3. The existence of a cause for debarment, 
however, does not necessarily require that the contractor be 
debarred; the seriousness of the contractor's acts or omissions 
and any remedial measures or mitigating factors should be 
considered in making any debarment decision. Before arriv- 
ing at any debarment decision, the debarring official should 
consider factors such as the following: 

(1) Whether the contractor had effective standards of 
conduct and internal control systems in place at the time 
of the activity which constitutes cause for debarment or 
had adopted such procedures prior to any Government 
investigation of the activity cited as a cause for debarment. 

(2) Whether the contractor brought the activity cited as 
a cause for debarment to the attention of the appropriate 
Government agency in a timely manner. 

(3) Whether the contractor has fully investigated the circum- 
stances surrounding the cause for debarment and, if so, made 
the result of the investigation available to the debarring official. 

(4) Whether the contractor cooperated fully with 
Government agencies during the investigation and any 
court or administrative action. 

(5) Whether the contractor has paid or has agreed to 
pay all criminal, civil, and administrative liability for the 
improper activity, including any investigative or adminis- 
trative costs incurred by the Government, and has made or 
agreed to make full restitution. 

(6) Whether the contractor has taken appropriate disci- 
plinary action against the individuals responsible for the 
activity which constitutes cause for debarment. 

(7) Whether the contractor has implemented or agreed 
to implement remedial measures, including any identified 
by the Government. 

(8) Whether the contractor has instituted or agreed to 
institute new or revised review and control procedures and 
ethics training programs. 

(9) Whether the contractor has had adequate time to 
eliminate the circumstances within the contractor's organi- 
zation that led to the cause for debarment. 

(10) Whether the contractor's management recognizes 
and understands the seriousness of the misconduct giving 
rise to the cause for debarment and has implemented pro- 
grams to prevent recurrence. 
The existence or nonexistence of any mitigating factors or 
remedial measures such as set forth in this paragraph (a) is 
not necessarily determinative of a contractor's present 
responsibility. Accordingly, if a cause for debarment 
exists, the contractor has the burden of demonstrating, to 
the satisfaction of the debarring official, its present respon- 
sibility and that debannent is not necessary. 
(b) Debarment constitutes debarment of all divisions or other 

organizational elements of the contractor, unless the debarment 
9-14 

decision is limited by its terms to specific divisions, organizational 
elements, or commchties. The debarring official may extend the 
debarment decision to include any affiliates of the contractor if they 
are (1) specifically named and (2) given written notice of the pro- 
posed debarment and an opportunity to respond (see 9.4063(c)). 

(c) A contractor's debarment, or proposed debarment, shall 
be effective throughout the executive branch of the Government, 
unless the agency head or a designee (except see 23.506(e)) 
states in writing the compelling reasons justifying continued 
business dealings between that agency and the contractor. 

(d)(l) When the debarring official has authority to debar con- 
tractors from both acquisition contracts pursuant to this 
regulation and contracts for the purchase of Federal per- 
sonal  property pursuant  to the Federa l  Proper ty  
Management Regulations (FPMR) 101-45.6, that official shall 
consider simultaneously debarring the contractor fi-om the award 
of acquisition contracts and from the purchase of Federal personal 
property. 

(2) When debarring a contractor from the award of 
acquisition contracts and from the purchase of Federal per- 
sonal property, the debarment notice shall so indicate and 
the appropriate FAR and FPMR citations shall be included. 

9.406-2 Causes for debarment. 
The debarring official map debar a contractor for any of 

the causes listed in paragraphs (a) through (c) following: 
(a) The debarring official may debar a contractor for a 

conviction of or civil judgment for- 
(1 )  Commission of fraud or a criminal offense in con- 

nection with ( i )  obtaining, (ii) attempting to obtain, or (iii) 
performing a public contract or subcontract; 

(2) Violation of Federal or State antitrust statutes relat- 
ing to the submission of offers; 

(3) Commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making 
false statements, tax evasion, or receiving stolen property; 

(4) Intentionally affixing a label bearing a "Made in 
A t ~ ~ r i c a "  inscription (or any inscription having the same mean- 
ing) to a product sold in or shipped to the United States, when 
the product was not made in the United States (see Section 202 
of the Defense Production Act (Pub. L. 102-558)); or 

(5) Commission of any other offense indicating a lack 
of business integrity or business honesty that seriously and 
directly affects the present responsibility of a Government 
contractor or subcontractor. 
(b) ( l )  The debarring official may debar a contractor, 

based upon a preponderance of the evidence, for- 
(i) Violation of the terms of a Government contract or 

subcontract so serious as to justify debarment, such as- 
(A) Willful failure to perform in accordance 

with the terms of one or more contracts; or 
(B) A history of failure to perform, or of unsatis- 

factory performance of, one or more contracts. 
(ii) Violations of the Drug-Free Workplace Act of 

1988 (Pub. L. 100-690), as indicated by- I 
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(A) Failure to comply with the requirements of 
the clause at 52.223-6, Drug-Free Workplace; or 

( B )  Such a number of  contractor employees 
convicted of violations of criminal drug statutes 
occurring in the workplace as to indicate that the 

I ~ contractor has failed to make a good faith cffhrt to 

i provide a drug-fiee workplace (see 23.504). 
(iii) Intentionally affixing a label bearing a "Made 

in America" inscription (or any inscription having the 
same meaning) to a product sold in or \hipped to the 
United States, when the product was not made In the 
Uni ted  S ta tes  ( s e e  Sec t ion  2 0 2  of' the Defense  
Production Act (Pub. L. 102-558)). 

( iv)  Commission of an unfair trade practice as 
def ined in 9 .403  (see Section 201 of the Defense 
Production Act (Pub. L. 102-5581). 
(2) The debarring official may debar a contl.xtor, baed  on 

a detemlination by the Attorney Ckncral of tlic United States. 
or designee, that the contractor is not in coinpliance with 
Immi~at ion  and Nationality Act employment provisions (scc 
Executive Order 12989). The Attomey Gener,~l's detcnnina- 
tion is not reviewable in the dehannent proceed~ngs. 
(c)  Any other cause of so  serious or compelling a nature 

that it affects the present responsibility of' a Go\.ernnient 
contractor or subcontractor. 

9.406-3 Procedures. 
(a) Itzve.stigutiot~ a t ~ d  refer-rul. Agencies shall establish 

procedures for the prompt reporting, investigation, and 
referral to the debarring official of matters appropriate for 
that official's conaideration. 

(b) Dec~i.siorlr~1akirz~ ptncc..s.s. ( 1 ) Agencies bhall establish 
procedures governing the debarment decisionninking process 
that are as infonnal as is pract~cable, consistent with principles 
of fundamental fairness. These procedures shall ~f'f'ord the con- 
tractor (and any specifically named affiliates) an opport~mity to 
submit, in person, in writing, or through a represcntative, infor- 
mation and argument in opposition to the proposed debarment. 

(2 )  In actions n o t  based upon a conviction or civil 
judgment, if it is found that the contractor's suhm~ssion 
in opposition raises a genuine dispute over facts materi- 

a so- a1 to the proposed debarment, agencies shall I: 
( i)  Afford the contractor an opportunity to appear 

with counsel, submit documentary evidence, present wit- 
nesses, and confront any person the agency presents: and 

( i i )  Make a transcribed record of' thc proceedings 
and make i t  available at cost to the contractor upon 

request, unless the contractor and the agency, hy mutu- 
al agreement, waive the requirement for a transcript. 

(c) Notice of proposal to debar: A notice of proposed 
debarment shall be issued by the debarring official advising 
the contractor and any specifically named aff~liates, by cer- 
tified mail, return receipt requested- 

(1 ) That debarment is being considered; 
(2)  Of the reasons for the proposed debarment in 
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statement called for by 9.406- l ( c ) .  
(2) If debarnient is not imposed, the debarring oi'fi- 

cia1 shall promptly notify the contractor and any al'l'ili- 
ates involved. h> certif'icd mail. return receipt requested. 

9.406-4 Period of debarment. 
( a ) ( l )  Dcharnieent shall he for a period commensurate 

with the seriousness 01' the cause(s). Generally, debarment 
should not excccd 3 !,ears, except that- 

( i )  Debarment for violation of tlie provisions of 
the Drug-Free Workplace Act of 1988 (see 23.506) 
may he lor ;I pcrioci not ti) cucced 5 years; and 

(ii) Debarments undcr 9.406-2(b)(2) shall be for 
one year unless extended pursuant to paragraph ( b )  of 
this subsection. 
( 2 )  If suspension precedes a debarment, the suspen- 

sion period shall he considered in determining tlic 
debarment period. 
(b) The debarring official may extend the debarment for 

an additional period, if that ot'ficial determines that an 
extension is necessary to protect the Government's interest. 
However, a debarment may not be extended solely o n  the 
b . ' .  asla of the facts and circumstances upon which the initial 
debarment actlon was based. Debarments under 9.406- 
2(b)(2) may be extended for addit~onal periods of one year 
if the Attorney Generrtl or d e s ~ g n e e  determines that the 
contractor continues to be in violation of the employment 
provisions of the Immigration and Nationality Act. If 
debarment for on additional period is determined to be nec- 
essary, the procedures of 9 .406-3  shall be followed to 
extend the debnrment. 

( c )  The debarr ing official may reduce the period or 
extent of deharmcnt. upon the contractor 's ~.cqucst,  sup- 
ported by documcntat~on, for reasons such as- 

(1 )  Newly disco\wed material evidence; 
(2 )  Reversal of the conwction or civil judgment upon 

which the debarnient was based; 
(3) Bona ride change in ownership or management; 
(4)  Elimination of other causes for which the debar- 

ment was imposed: or 
(5) Other reasons tlie debarring official deems appro- 

priate. 

9.406-5 Scope of debarnient. 
(a) The fraudulent. criminal, or ot11cr seriously improper 

conduc t  of any ol'l'iccr. director ,  shareholder ,  partner. 
employee, or otlier inclividual associated with a contractor 
may be ~mputed to tlie contractor when the conduct occurred 
in connection \ Y I I ~  the individual's perfomlance of duties for 
or on behalf of the contractor, or with the contractor 's 
knowledge, approval. or acquiescence. The contractor's 
acceptance of the hcnefits derived from the conduct shall be 
evidence of such knowledge. approval, or acquiescence. 

( b )  The fraudulent, criminal. or other seriously improper 
conduct of' u contractor may be iniputcd to any officer. 
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director. shareholder, partner. employee. or otlier individual 
associated with the contractor u,ho participated In, knew of, 
or had reason to know of' thc contractor's conduct. 

( c )  The fraudulent, criminal. or other seriously improper 
conduct of one contractor participating in a joint venture or 
similar arrangement may bc imputed to otlier participating 
contractors i t '  the conduct nccurred for or on hehalf of the 
joint venture or similar rtrrangernent. or with the knowl- 
edge ,  approval ,  or acquiescence of these contractors .  
Acceptance of the benefits derived from the conduct shall 
he evidence of such knowle~lge, approval, or acquiescence. 

9.407 Suspension. 

9.407-1 General. 
( a )  The suspending ol'l'ici:il may, in the public interest, 

suspend a contractor f'or any of tlie causes in 9.407-2, using 
the proccdurcs in 9.407-3. 

( h ) ( I )  Suspension is :I serious action to be imposed on 
the basis of adeclunte c\,idencc. pending the completion of 
investigation or legal proceedings, when ~t has been deter- 
mined that ~mmedia te  action I S  necessary to protect the 
Government's interest. I n  nssessing tlie adequacy of the 
cvidencc, agcncles sl~ould consider how much information 
is availnhle, how credible it is gi\,en the circumstances, 
whether or not important allcgat~ons are corroborated, and 
what inferences can reasonably he drawn as a result. This 
assessment should include an examination of basic docu- 
ments such ns contracts. inspection reports, and correspon- 
dence. 

(2) The existence ol'a cause for suspension does not neces- 
sarily require that the contl-actor be suspenticd. The suspend- 
ing ofticial should consider the seriousness of the contractor's 
ilctS or omissions and may, hut 1s not requ~red to, consider 
remedial measures or mitigatmg factors. such as those set forth 
in 9.406-l(a). A contractor has the burden of promptly pre- 
senting to the suspcnding oflicial e\ilence of remedial mea- 
sures or mitigating i'actors when it has reason to know that a 
cause for suspension exists. The existence or nonexistence of 
any remedial measures or mitigating tr~ctors is not necessarily 
dcteni~inatiw of a contractor's present responsibility. 
( c )  Suspension constitutes suspension of all divisions or 

other organi/,ationd elements ol' the contractor, unless the 
suspcnsion tlccision is Iiniitcd hy its tcrms to specific divi- 
sions, organizational e l c m c n ~ s ,  or commotfit~es. The sus- 
pending official mkly cxtcnd the suspension decision to 
include any ai'l'iliatcs ol' the contractor  i t '  they are  ( 1 )  
specif'ically namccl and ( 2 )  given written notice of the sus- 
pension and an opportunity to respond (see 9.407-3(c)). 

( d )  A contractor's suspension shall be ef'fectl\fe tlirough- 
out the executive branch ol' the Government. unless the 
agency head or a designee (except see 23.506(e)) states in 
writing the compelling reasons justifying continued busi- 
ness ticalings between that agency and the contractor. 

(e l(  I ) WICII the silxpentling ol'f'icial has authority to sus- 
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pend contractors from both acclu~sition contracts pursuant 
to this regulation and contracts for the purcliase 01'  Federal 
personal property pursuant to FPhlK 10 1-45.6. t l i ~ i t  oi'l'icial 
shall consider s i~nultancously suspent l~ng the contr:~ctor 
from the award of' aceluisition contracts ant1 f'ro~n the pur- 
chase of Federal personal property. 

(2)  Whcn suspending u contractor 1so1n the a w x d  ot' 
acquisition contracts and from the purchahc of Federal 
personal property, the suspension notice shall so indi- 
cate and the appropriate FAR and FPMR cit;~tions shall 
be included. 

9.407-2 Causes for suspension. 
( a )  Thc s~~spcnc l ing  of'f'icial nl;ly iuspcnd ,I contractor 

suspected. upon acicquatc evidence. oi- 
(1 ) Coln~ll iss ion of' i'raud o~ a c r ~ ~ n ~ r l a l  of'i'cnsc in 

connection ~ ~ t h  ( i )  oht;~ining. ( i i j  ;~ttempting lo oh ta~n .  
or ( i i i i  pcsf'ornling a public con t rx t  or iul)contr;~ct; 

( 2 )  Violation of Fc~lcral  or State antitrust statutca 
relating to the submission of of'fcss: 

( 3 )  Cornniission ol' cmhc/ . / l cu~cnt .  thct't, f'orger). 
bribery. f'alsit'icntion os destruction of' rccosds. 11l;lking 
false statements. tax evasion. or receiving \tole11 propert) : 

( 4 )  Violations of the Drug-I;rec it'or-kplacc Act 0 1  
1988 (Pub.  L. 100-6901. as indicated hy- 

( i )  Failure to comply with tlic rcqulrcmcnts 01' the 
clause at 52.223-6. Drug-Frec Workplace: or 

( i i )  Such a number of contractor employees con- 
t r  statulcs occul- victed of' violations ol' criminal dru= 

ring in the \vorkpl:tcc as to ~ndicatc that the contrac- 
tor has f';~ilecl to make a good f'aitll ef'i'ort to pro\,irlc 'I 
drug-i'sce workplace (see 23.5011: 
( 5 )  Intentionally ;~l'l'ixing a latxl hcar~ng  a "Made ill 

A m e r ~ c n "  i n s c s ~ p t ~ o n  ( o r  L I I I ~ ~  ~ n s c s i p t ~ o n  Ila\,ing the 
same nieaning) to a psoiluct sold 111 01- \I11p1xcI to the 
United States. when llic product was nc~t ~ i ladc  ~n the 
U n i t e d  S t a t e s  ( s e e  s c c t l o n  2 0 2  of the  I lc l 'ensc 
Production Act (Puh. L. 102-558)); 

( 6 )  Co~nmission o f ' m  unf'a~s trade pra~,tice az clcfincd 
in 9.403 (see section 201 of the Ilcfcnsc Product~on Ac.t 
(Pub. 1,. 102-558)); or 

( 7 )  Commission 0 1 '  a ny  other of ' i 'e~~ie rnd~cat ing J 

lack of I~usincsz intcgrit). or business honcsrq ~Ii;it scsi- 
ously :inel ilircctly af'fects tlie present rc ipons~hi l i t~  of' ; I  

Govcrnnlcnt contractor or \uhcon~ractor. 
( b )  Indictn~cnt  for :uny ot' the cauics in p;~ragraph ( a )  

abo\,e constitutes adequate ev~dencc  lor suspension. 

( c )  The suspending o l ' f~c~a l  niay upon adequate cvlclencc 
also suspend ;I contractor I'or any other cnu\c 01 so \cr-iou\ 
or compelling a n:lture that i t  ~lff'ccts the pscwnt rc\ponsl- 
bility of' a Gowrnment  contractor or suhconiractor. 

9.407-3 Procedures. 
( I )  1 1 . i 1 i o 1  I I  Agencies si~all cstahlisli 

proccdurcs 1'0s the p r o ~ n p t  scportlng, in\,isstig;~tion. , ~ n d  

prc,judiccd. ,~gcncics h a l l  ;~l\o- 
( i )  Al'i'ord the coniractor ;un oppostunit!, to appear 

with counsel. sul~mit  tloci111lcnt;11~y e\,idcnce. present 
M ltnesics, aw.1 conl'ront all!' person thc a g c n c  pre- 
sents. and 

i i i i  Xlakc ;I t san~cs~hei i  record of' the procced~ngs 
and nlakc i r  a \ : ~ ~ l ; ~ t l l c  ;it cost  to the con t rac tor  
upon I ~ U C I .  i1111csi the contr;~ctor mil the ngenc!,. 
hy nlutuul agrccnicn1. u a l \ ' c  the rcqulrcrnent for a 
transcript. 

( c )  .Yotic,(, of . v r r . s l ~ c , t / . \ i i ~ i r .  Whcn ,I contractor and any 
slxx~f'icdl! n:~nicil :~l'l 'il~ates ,we suspcndccl. they shall be 
in~mecli ;~tely :~clviserl t>y ccstit'~ecl ~ i i a i l .  seturn receipt 
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(4) Prompt payment discounts should be solicited. 
(5 )  Clauses are  not required for micro-purchases 

using any method in Part 12 or 13. However, this does 
not prohibit the use of any clause prescr~bed elsewhere 
in this chapter when determined necessary by the con- 
tracting officer. 
(b) Docunzentation. Minimize the documentation to 

support micro-purchases. 

13.106-2 Purchases exceeding the micro-purchase 
threshold. 
(a )  Soliciting competition. ( I )  Contracting officers 

shall promote competition to the maximum extent practica- 
ble to ensure that the purchase is advantageous to the 
Government, based, as appropriate, on either price alone or 
price and other factors (e.g., past performance and quality) 
i n c l u d i n g  t h e  a d m i n i s t r a t i v e  c o s t  of  t h e  p u r c h a s e .  
Solicitations shall notify suppliers of the basis upon which 
award is to be made. 

(2) If FACNET is not available, or an exemption set 
forth in 4 .506  appl ies ,  quotat ions may be solicited 
through other appropriate means. The contracting offi- 
cer shall comply with the requirements of 5.101 when 
not soliciting via FACNET. 

(3) Requests for quotations should be solicited orally 
to the maximum extent practicable when FACNET is not 
available or a written determination has been made that it 
is not practicable or cost-effective to purchase via FAC- 
NET. However, oral solicitations may not be practicable 
for contract actions exceeding $25,000 because of the 
synopsis requirement in 5.101. Sufficient information to 
p e r m i t  s u p p l i e r s  to  d e v e l o p  q u o t a t i o n s  may  bc 
incorporated into a combined synopsis/solicitation. In 
such cases, the contracting officer is not required to issue 
a separate solicitation. Paper solicitations for contract 
actions not expected to exceed $25,000 should only be 
issued when obtaining electronic or oral quotations is not 
considered economical or practical. Written solicitations 
shall he issued for construction contracts over $2,000. 

( 4 )  If using simplified acquisition procedures and 
not using FACNET, maximum practicable competition 
ordinarily can be obtained without soliciting quotations 
o r  offers f rom sources outs ide the local trade area.  
Generally, solicitation of at least three sources may be 
considered to promote competition to the maximum 
extent practicable if the contract action does not require 
synopsis pursuant to 5.101 and 5.202. If practicable, 
two sources not included in the previous solicitation 
should be requested to furnish quotations. The follow- 
ing factors influence the number of quotations required 
in connection with any particular purchase: 

(i) The nature of the article or service to be pur- 
chased and whether it is highly competitive and read- 
ily available in several makes or brands, or is rela- 
tively noncompetitive. 

(ii) Information obtained in making recent pur- 
chases of the same or similar item. 

(iii) The urgency of the proposed purchase. 
(iv) The dollar value of the proposed purchase. 
( v )  Past experience concerning specific dealers' 

prices. 
(5) Contracting officers may solicit from one source 

if the contracting officer determines that the circum- 
stances of the contract action deem only one source rea- 
sonably available. 

(6) Contracting officers shall not limit solicitations to 
suppliers of well-known and widely distributed makes 
or brands (see 1 1.104), or solicit quotations on a person- 
al preference basis. 

(7) In accordance with 14.408-3, contracting officers 
shall make every efTort to obtain trade and prompt pay- 
ment discounts. However, prompt payment discounts 
shall not he considered in the evaluation of quot? tlons. 

( 8 ) ( i )  Each contracting office should maintain a 
source list (or I~s t s ,  if more convenient). New supply 
sources for the list may be obtained from a variety of 
sources, including the Central Contractor Registration 
(CCR) data base (see 4.503). The list should identify 
the status of each source (when the status is made known 
to the contracting office) in the following categories: 

( A )  Small business. 
( B )  Small disadvantaged business. 
(C)  Women-owned small business. 

( i i )  The status information may be used as the 
basis to ensure that small business concerns are given 
opportunities to respond to solicitations issued using 
simplified acquisition procedures. 

(b) Ewlnution of quotes or- oflers. (1 )  Contracting 
officers may evaluate quotes or offers based on price alone 
or price and other factors (see 13.106-2(a)(l)).  Contracting 
officers are encouraged to use best value. Formal evalua- 
tion plans, conduct of discussions, and scoring of quotes or 
offers are not required. Evaluation of other factors, such as 
past performance, does not require the creation or existence 
of a formal data base, hut may be based on such informa- 
tion as the contracting officer's knowledge of and previous 
experience with the item or service being purchased, cus- 
tomer surveys, or other reasonable b a s ~ s .  When evaluating 
quotes or offers on price and other factors, the evaluation 
must be performed based on the criteria established in the 
solicitation. 

(2) Standing price quotations may be used in lieu of 
obtaining individual quotations each time a purchase is 
contemplated. In such cases, contracting officers shall 
ensure that the pricing information is current and that 
the Government obtains the benefit of maximum dis- 
counts before award is made. 

( 3 )  Contracting officers shall evaluate quotations 
inclusive of transportation charges from the shipping 
point of the supplier to the delivery destination. 
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13.110 F e d e r a l  Acquisi t ion S t reaml in ing  Act of 1994 
(FASA) list of inapplicable laws. 
(a) The following laws are inapplicable to all contract\ 

and subcontracts (if otherwise applicable to subcontracts) 
at or below the simplificd acquisition thresholcl: 

( 1 )  41 U.S .C.  57(a)  81 ( b )  (Anti-Kickback Act 01' 
1986). (Only the requirement for the inco~poration of thc 
contractor procedures for the prevention and detection ol' 
violations, and the contractual requirement for contractor 
cooperation in investigations are inapplicable.) 

( 2 )  4 0  U . S . C .  270a (Mi l le r  A c t ) .  (Al though  the 
Miller Act no longer applies to contracts .it or below thi. 
simplified acquisition threshold, a l t e r n , ~ t ~ v e  t'ornis ol' 
payment protection for suppliers of labor and material 
are still required if the contract exceeds 525.000.) 

( 3 )  4 0  U.S.C.  327 to 333 (Contract b'ork Hours and 
Safety Standards Act).  

( 4 )  31 U.S.C.  701 ( a ) ( ] )  (Section 5 152 of the Drug 
Free Workplace Act of 1988). evcept for individuals. 

( 5 )  4 2  U . S . C .  6 9 6 2  ( S o l i d  W a s t e  D i s p o s a l  
Act)(Only the requirement for providing the cstlmatc 
of recovered material utilized in the performance ot' 
the contract is inapplicable). 

( 6 )  1 0  U . S . C .  2 3 0 6 ( b )  a n d  4 1  U . S . C .  2 5 4 ( a )  
(Contract Clause Regarding Contingent Fees). 

( 7 )  1 0  U . S . C .  2 3 1 3  a n d  41  U . S . C .  2 5 4 ( c )  
( A u t h o r i t y  t o  E x a m i n e  B o o k s  a n d  R e c o r d s  of  
Contractors). 

(8) 1 0  U.S.C. 2402 and 41 U.S.C.  253g (Prohibition 
on Limiting Subcontractor Direct Sales to the United 
States). 
(b) The Federal Acquisition Regulatory Council will 

include any law enacted after October 13, 1994, that sets 
forth policies, procedures, requirements, or restrictions for 
the procurement of property or services, on the list set forth 
in 13.1 10(a), unless the FAR Council makes a written deter- 
mination that it is in the best interests of the Government that 
the enactment should apply to contracts or subcontracts not 
greater than the simplified acquisition threshold. 

( c )  The provisions of 13.1 10(b) d o  not apply to Ian s 
that- 

(1 )  Provide for criminal or civil penalties; or 
(2 )  Specifically state that n o t w i t h s t d i n g  the lan- 

guage of Section 4 10 1, Pub. L. 103-355. the enactment 
wil l  be app l icab le  to  con t rac t s  o r  subcont rac t s  111 

amounts  not greater  than the simplificd acquisition 
threshold. 
(d) Any individual may petition the Administrator of the 

Office of Federal Procurement Policy to include any appli- 
cable provision of law not included on the list set forth in 
13. I lO(a) unless the FAR Council has already detcrmincd in 
writing that the law is applicable. The Administrator of 
OFPP will include the law on the list in 13. I lO(a) unlcss thc 
FAR Council makes a determination that i t  is applicablc 
within sixty days of receiving the petition. 

13.111 Inapplicable provisions a n d  clauses. 
While certain statutes still apply. pursuant to Public Law 

103-355. the follo~ving provisions and clauses are ~nappli- 
cable to contracts and subcontracts at or beiow the sirnpli- 
f'icd acquis~tion threshold- 

(3) Clauses implementin: Millcr Act rcqulrernents 
in 28.102-3: 

( b )  57.203-5. Co\,cnnnt Against Contingent Fees: 
( c )  52.103-6. Rcstr~ctions on  Subcontractor Sales to the 

Go\~ernment: 
((1) 57.203-7. Anti-Kickback Prcxxdures: 
( e )  52.2 15-2. Audit and Records-Negotiation: 
(1.1 52.222-3. Contract Work Hours and Safety Standards 

Act-Overtime Compensation: 
( g )  52223-6.  Drup-Frec i\'orkpl;se. except for indii,idu- I 

als: anti 
c h )  52 .723-8 .  E\ t imate of Percentage of  Rcco\ ,ered I 

M a t e r i a l  for  Dcsignatccl  1 r c n - 1 ~  t o  b e  L s e d  In the  
Performance of the Contract. 

13.112 Use of options in  acquisitions using simplified 
acquisition procedures. 
Options may be included in acquisitions using simpli- 

fied acquisition procedures provided that the requirements 
of Subpart 17.2 are met. and that the aggregate value of the 
acquisition and all options does not exceed the dollar 
threshold for  use of simplified acquisi t ion procedures 
under this part. 

SUBPART 13.2-BLANKET P U R C H A S E  
A G R E E M E N T S  

13.201 General .  
(a) A blanket purchase agreement (BPA) is a simplified 

method of filling anticipated repetitive needs for supplies 
or services by establishing "charge accounts" with qualified 
sources of supply (see Subpart 16.7 for additional coverage 
of agreements 1. 

( b )  BPAs should be established for use by the level 
responsible for providing supplies for its own operations or 
f'or other offices, installations. prqjects. or f'unct~ons. Such 
levels. for example. rna! be o r p n ~ z c d  supply points. sepa- 
rate ~ntiepcndent or detached field parties, or one-person 
posts or acti\.ities. 

ic)  The use of BPAs does not exempt the agency from 
thc responsibility for keeping obligat~ons and expenditures 
within available funds. 

13.202 Establ ishment  of blanket  purchase  agreements  
(BPAs). 
( a )  The following are circumstances under which con- 

tracting officers may establish BP.4s: 
( I )  There is n wide variety of items in a broad class 

of' supplies or scrvlccs that arc generally purchased, hut 
the exact items. quantities, and delivery requirements 
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are not known in advance and may vary considerably. 
(2) There is a need to provide commercial sources of 

supply for one or more of ices  or projects in a given area 
that do not have or need authority to purchase otherwise. 

(3) Use of this procedure would avoid the writing of 
numerous purchase orders. 
(b) After determining a BPA would be advantageous, 

contracting officers shall- 
(1) Establish the parameters to limit purchases to 

individual items or commodity groups or classes, or per- 
mit the supplier to furnish unlimited supplies or ser- 
vices; and 

(2) Consider suppliers whose past performance has 
shown them to be dependable, who offer good quality at 
consis tent ly l o w e r  p r ices ,  and  w h o  have  prov ided  
numerous purchases at or below the simplified acquisi- 
tion threshold. 
(c) BPAs may be established with- 

( I )  More than one supplier for supplies or services of the 
same type to provide maximum practicable competition; 

(2) A single firm from which numerous individual 
purchases at or below the simplified acquisition thresh- 
old will likely be made in a given period; or 

(3) Federa l  Supply  Schedule  contractors ,  if not 
inconsistent with the terms of the applicable schedule 
contract. 
(d) BPAs should be prepared without a purchase requi- 

sition and only after contacting suppliers to make the nec- 
essary arrangements for- 

( I )  Securing maximum discounts; 
(2) Documenting individual purchase transactions; 
(3) Periodic billings; and 
(4) Incorporating other necessary details. 

(e) BPAs shall be prepared on the forms specified in 
13.505(a) and shall not cite accounting and appropriation 
data (see 13.204(e)(4)). 

( I )  The following terms and conditions are mandatory: 
(i) Description ofagreement. A statement that the 

supplier shall furnish supplies or services, described 
in general terms, if and when requested by the con- 
tracting officer (or the authorized representative of 
the contracting officer) during a specified period and 
within a stipulated aggregate amount, if any. 

( i i )  Extetit of obligation. A statement  that the 
Government is obligated only to the extent of autho- 
rized purchases actually made under the BPA. 

(iii) Pricing. A statement that the prices to the 
Government  shall be a s  low or  lower than those 
charged the supplier 's most favored customer for  
comparable quantities under similar terms and condi- 
tions, in addition to any discounts for prompt pay- 
ment. 

(iv) Purchase limitation. A statement that speci- 
fies the dollar limitation for each individual purchase 
under the BPA (see 13.204(b)). 
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(v) Individuals authorized to purchase under the 
BPA. A statement that a list of individuals authorized 
to purchase under the BPA, identified either by title 
of position or by name of individual, organizational 
component, and the dollar limitation per purchase for 
each position title or individual shall be furnished to 
the supplier by the contracting officer. 

(vi) Delivery tickets. A requirement that all ship- 
ments under the agreement, except subscriptions and 
other charges for newspapers, magazines, or other 
periodicals, shall be accompanied by delivery tickets 
or sales slips which shall contain the following mini- 
mum information: 

(A) Name of supplier. 
(B) BPA number. 
(C) Date of purchase. 
(D) Purchase number. 
(E) Itemized list of supplies o r  services fur- 

nished. 
(F) Quantity, unit price. and extension of each 

item, less applicable discounts (unit prices and 
extensions need not be shown when incompatible 
with the use of automated sys tems;  provided,  
that the invoice is itemized to show this informa- 
tion). 

(G) Date of delivery or shipment. 
(vii) Invoices. One of the following statements 

shall be included (except that the statement in sub- 
paragraph (e)(l)(vii)(C) of this section should not be 
used if the accumulation of the individual invoices by 
the Government materially increases the administra- 
tive costs of this purchase method): 

(A)  A summary invoice shall he submitted at 
least monthly or upon expiration of this BPA, 
whichever occurs first, for all deliveries made dur- 
ing a billing period, identifying the delivery tick- 
ets covered therein, stating their total dollar value, 
and supported by receipt copies of the delivery 
tickets. 

(B) An itemized invoice shall be submitted at 
least monthly or upon expiration of this BPA, 
whichever occurs first, for all deliveries made dur- 
ing a billing period and for which payment has not 
been received. These invoices need not be sup- 
ported by copies of delivery tickets. 

(C) When billing procedures provide for  an 
individual invoice for each delivery, these invoic- 
es shall be accumulated; provided, that- 

( I )  A consolidated payment will be made 
for each specified period; and 

(2) The period of any discounts will com- 
mence on the final date of the billing period or 
on the date of receipt of invoices for all deliv- 
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(4) It was transmitted through an electronic commerce 
method authorized by the solicitation and was recei\wi by 
the Government not later than 5:00 p.m. one working day 
prior to the date specified for receip~ of bids. 
( b )  The only acceptable evidence to establish tlie date 

oi'mailing ol 'a late bid. modification, or \vitlidrawal sent to 
a contracting office in the United States or Canada either 
by registered or certif'ied mail is a U.S. or Canadian Postal 
Service postmark both on the envelope or wrapper and on 
the original receipt from the U.S .  or Canadian Postal 
Scr\,icc. Both po tmarks  must shou a legible datc, or the 
hid, modification, or withdrawal shall be deemed to hahe 
heen mailed late. (The term "postmark" means a printed. 
stamped, or otherwlsc placed inipression (cxc lus~ve  of J 

postage meter m a c h ~ n c  impression) that is readily identif'i- 
able ~ v ~ t h o u t  further actlon as h a v ~ n g  heen supplied and 
affixed on tlic date of mailing by employees of the U.S. or 
Canadian  Postal  Serv ice .  Tlierct 'ore. bidders  should  
request the postal clerk to place a legible hand cancellation 
bull's-eye postmark on both the receipt and the cnvclopc or 
wrapper. ) 

(c )  Acceptable eiidence to establish the time of receipt 
at the Govcrnmcnt installation includes the timeldate stamp 
of' such installation on the bid Lvrapper, other documentary 
evidence of receipt maintained by the installation, or oral 
testimony or statements of Government personnel. 

(d)  The only acceptable evidence t o  establish the date 
of mailing of a late bid. modification. or withdrawal sent 
by U.S. Postal Ser\,icc Express Mail Kext Day Ser\,icc- 
Post Office to Addressee is the date entered by tlie post 
office receiving clerk on the "Express Mail Next Day 
Service-Post Off'ice to Addressee" label and tlic postmark 
on the envelope or wrapper and on the original receipt from 
the U.S. Postal Service. "Postmark" has the same meaning 
as defined in paragraph ( b )  of this subsection. excluding 
postmarks of the Canadian Postal Service. Therefore, bid- 
ders should request the postal clerks to place a legible hand 
cancellation bull's-eye postmark on both the receipt and the 
envelope or wrapper. 

(e )  Notwithstanding the above, a late modification of an 
otherwise successful  bid which makes  its terms more 
favorable to the Government will be considered at any time 
i t  is received and may be accepted. 

14.304-2 Notification to late bidders. 
When a bid, modification of bid, or withdrawal of bid is 

received late and it is clear from a\,ailable information that 
it cannot  be cons idered ,  the contract ing off icer  shall 
promptly notify the bidder accordingly. However, when a 
late bid, modification of bid, or withdrawal of bid is trans- 
mit ted to a contracting office in the United States  o r  
Canada by registered or certified mail or by U.S.  Postal 
Service Express Mail Next Day Service-Post Office to 
Addressee and 1s received before award. the bidder shall be 
promptly notified substantially as follows: Your bid in 
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response to In\,itation I'or Bids Number  dated 
I'or [ i ~ ~ s c j r r  srr1)jrct ricnttrr or. short  r i t l r ]  was 

received af'tcr tlic t ime   or opening spec i f ied  In the  
Invitation. Accord~ngly.  your bid \vili not be opened or 
considered I'or award unless there I S  rece~\ ,ed from you by 

[ i r ~ . ! c r t  d t r f r ]  the o r i g ~ n a l  post office receipt for  
(insert one of the I'ollowing, as appropriate): 

( a )  Registered or ccrtif'ied mail showing a date of mail- 
ing not later than tlic fifth calendar day before the date 
specified for opening ie.2.. a bid aublilitted in response to a 
solicitation requiring rcceipt of bids by the 20th of the 
month must h ~ v c  hecn niailed by the 15th or earlier); or 

( b )  U.S. Postal S c n i c c  Exprehs hlail Next Day Service- 
Post Of'fice to A d ~ l r c s ~ e e  s l i o ~ ' ~ n g  ;\ date of mailing not 
later than 5:OO p.111. t\vo Feder;11  ork king days prior to the 
date specif'icd for openlng. 

14.304-3 Disposition of late submissions. 
Late bids, modif'icat~on ol' hids, or withdrawal of bids 

that arc not considerccl for award shall be held unopened, 
unless opened I'or identif'ication. until after award and then 
retained with other ~ ~ n ~ u c c e s s l ' u l  bids. H o n . e \ u .  any bid 
bond or guarantee shall he returned. 

14.304-4 Records. 
Thc following shall, i l '  available, be included in the con- 

tractlng ol'f~ce I'iles ~ v ~ t l i  respect to each late bid, modifica- 
tion of' hid. or u it1idr;lwal of' bid: 

( a )  A statement of' the datc and hour of mailing, filing, 
or clelivery. 

( b )  A statenlent ol'tlie datc and hour of'receipt. 
( c )  The  determinat ion,  lvitli support ing facts ,  as  to  

whether or not tlie late bid was considered for award. 
(d )  A statement ol'thc disposition of the late bid. 
( c )  The en\,clopc, or other cowxing. if the late bid was 

considered ('or award. 

SUBPART 14.4-OPENING OF BIDS AND AWARD 
OF CONTRACT 

14.400 Scope of subpart. 
This subpart contains procedures for the receipt, han- 

dling, opening, and disposition of bids including mistakes 
in bids, and subsequent award of contract. 

14.401 Receipt and safeguarding of bids. 
( a )  All bids (including modifications) received before 

the time set I'or the opening of bids sliall be kept secure. 
Except as provided in paragraph ( b )  of this section. the bids 
sliall not be opened or \,iewed, and shall remain in a locked 
hid box, a safe, or in a secured, restricted-access electronic 
bid box. If' an invitation for bids is cancelled. bids shall be 
returned to the bidders. Necessary precautions shall be 
taken to ensure the security of the bid box or safe. Before 
bid opening, information concerning the identity and num- 
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ding. two-step sealed bidding may he used in preference to 
negotiation when all of the f'ollowing condit~ons arc pre- 
sent: 

( I )  Available specifications or purchase descriptions 
are not definite or complete or may he too rcstricti\re 
without technical c\,aluarion. and any n e c e ~ s x y  discus- 
s ion.  of the technical aspects of' tlie rccliilremcnt to 
ensure mutual understanding between e:icli wurce and 
the Govesnnient. 

( 2 )  Definite c r i t e r ~ a  e x ~ s t  for evaluating technical 
proposals. 

( 3 )  More than one technically qualit'iccl source is 
expected to he available. 

(4) Sul'ficient time will he available f'or use of' the 
two-step method. 

(5) A firm-fixed-price contract or a I'ix~+pricc con- 
tract with economic price ad$ustment will hi. used. 
(b) None of the followiny precludes tlie usc of tu.0-step 

sealed bidding: 
( 1 )  Multi-year contracting. 
( 2 )  Government-owned facilities or spec~al  tooling to 

be made ;~vailable to the successf'ul bidder. 

I (3)  A total small business set-as~de (see 19.502-2). 
(4)  A l'irst or subsequent production quantity is h c ~ n g  

acquired under a perfor~nnncc specification. 

14.503 Procedures. 

14.503-1 Step one. 
( a )  R e q ~ ~ e s t s  for technical proposals shall b; distributed 

in accordance with 14.203-1. In addition, the I-cquest shall 
be synopsized in accordance \\,ith Part 5 .  'The  quest niust 
include, as a minimum, the f 'ollon~ng: 

( I )  A description of the supplies or s e n  i i  es I-cqulretl. 
( 2 )  A st;ltcment of intent to use the two-step nietliotl. 
( 3 )  The requirements of the technical proposal. 
(4 )  The e\,aluation criteria, to ~ncludc all tnctors and  

any significant subf'actors. 
( 5 )  A stateinent that the technicul proposals shall not 

include prices or pricing inf'ormation, 
(6) The date, or date and hour. by u h ~ c l i  the proposal 

must be received (see I3.X) 1 -6(r)) .  
(7) A statement that ( 1 )  in the second step. only bids 

based upon technical proposals determined to he accept- 
able, either initially or as a result ol 'discuss~ons, will be 
considered !'or awards, and ( i i )  each b ~ d  in the second 
step must he based on the bidder's own tezhnical pro- 
posals. 

(8 )  A statement that ( i )  offerors should submit pro- 
posals that are acceptable w~thout  additional explanation 
or information, (ii) the Government may make n final 
determination regarding a proposal's acceptability solely 
on the basis of the proposal as submitted, anti ( i i i )  the 
Government may proceed with the second step ~ i t h o u t  
requesting further information from any ot'f'cror; howev- 

er, tlie Go\crnnicnt rnay i.cqucst :~cltlitional information 
from c~ft'erors 01' propoz;11\ that i t  consicic~.~ reasonabl!, 
susccptihlc ol' hclnp rnacic acceptable. and may discuss 
proposals with t l i ~ , 1 1 .  ofl'erors. 

( 9 )  A statenlcni t1i;it a notice 01' unxccptability will 
be I'or~vardeti to the ol t'eros upon completion of the pro- 
posal evaluation ~ n i i  final dctcrmlnation ot' unaccept- 
;ihil~ty. 

i 10) A \latcilii'nt elthcs t h t  onl! one technical pro- 
posal I ~ L L )  be s i ~ h ~ i l ~ ~ k d  h! e x h  otl'cror or that mult~plc 
tcchnlcd proposals iii,~!, he .;uhni~tted. R'lien specifica- 
tions permit d~t'f'crcrlt ti'chnical app~.iuclies. i t  1s general- 
ly In the C;o\esninent\ interczt to a u t h o r l ~ e  multiple 
proposals.  If n iu l t~p lc  psi)posals ~ i s c  a u t h o r i ~ c t i ,  see 
1 -L2Ol-6(~) .  
i b )  Inf'osm~ition o n  i lc l i \~er> 01- pcrl'or-mnncr, require- 

ments m a .  hc of' a s i i z t , ~ n c c  to h1i1de1-s In determining 
wliethcr or not t i )  s u h ~ n ~ t  ;I prc~posal and 111~14 bt: included in 
the request. The ~ri'iluet \li,i11 i~lso intiicaic that the inl'or- 
mntion is not hinJin; on t l ~ c  G c ~ \ ~ c s i i ~ ~ i c r ~ i  d 11i;it thi' ;ictu- 
al iicli\.er!, or pcrt'oslnancc ~ - c c l ~ ~ ~ r c ~ i ~ e n t s  \\ i l l  hi' cont;i~nccl 
111 the ~ n ~ , i t a t ~ o n  i s u c d  ~rn~lci-  htcp I \ \ ( ) .  

1c.1 Upon recclpt. ~ h c  ~ontriicting ol'l'icc~. hh;dl-- 
i 1 ) Sai'cgunrd propo.;als against cli~closurc to unau- 

t l ior~tcd persons: 
( 2 )  Accept and handle data niarked in accordance 

with 15.413 as pro\,icicil in that section: nni1 
( 3 )  Rcrno\,e an! rcl'crcnce to pricc or c o t .  

( d )  The contrxt ing ol'l'~cer h a l l  e ~ t h l ~ i h  a time perlod 
for evaluating technical prr~posals.  The period rnaq \,ary 
\\,it11 the complexity and number 01' proposals in\,ol\ ,ed. 
Ho\\e\cr .  the c\,aluation \lioulii hc co~ilpletcii iltl~ckl!. 

1 c j i 1 )  E\,:ilualioni \h,iIl hc hascil o n  tlic critesia in the 
scquczt SOT- propc)i;~lz but !lot c o n z ~ ~ i c s ; ~ t ~ o i i  of rc \pon~ib~l i ty  
;IS dei'incd in 9.1. P s o p o \ ; ~ l ~ .  h a l l  he i ; ~ t e g o r ~ ~ i . d  as- 

( i )  Acceptable: 
( i i )  Rcasonahl!, suscept~blc of' h e ~ n g  made accept- 

able: or 
( i i i )  Vnacceptahlc. 

( 2 )  Any propowl \\~liicIi modii'ics, or fails to conform 
to the essential requireinents or specifications of,  the 
request t'or tcchnical proposals shall be considered non- 
responsi\,e and categori~cci as unacccptable. 
if ')( I ) The contracting ol'f~ccr ~iin!, proceed directly w t h  

Step two if thcre arc suli'icrcnt acccptahle proposals to 
ensure adequate pricc conipet~tion undcs .;rep [\yo. and if 
further time, clf'ort and dela) to make additional proposals 
acceptable and thereby increase coinpetition \\auld not be 
in the Government's interest. I f  this is not the case, the con- 
tracting officer shall request bidders whose proposals may 
be made acceptable to submit additional clarit'ying or sup- 
plementing information. The cimtracting office shall identi- 
fy the nature of the deficiencies In the proposal or the 
nature of the additional information rcqu~red.  The contract- 
ing officer may also ~ I I T ~ I ~ ~ C  i l i ~ c ~ ~ s s i o n s  for this purpose. 

iFAC 00-44) 14-2 1 
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No proposal shall he ~ i l ~ ~ i ~ a s c d  with any of'f'eror other than 
the sub~nittes. 

(2 )  In in i t~ ; i~ ing  rcquesrs l'or additional inl'ormation, 
the contrai~ring oi'l'icer sli;~II fix ;I!.! . . i>ropriat~ tirne for 
bidders to coniluiic cl~.;cussions. 1 1 '  an!'. \uhmit all d d i -  
tionnl in forn io t~on .  and  Incorporaie such additional 
information as part 01' their p~.opowIs subniitte~l. Such 
tirne ma) bc extended in the t l~\cwiion of' the contract- 
ing ofl'iccr. 11' tlle additional in~ortl:ation incorporated as 
part of' a proposal within tlic I'in;~l time fixed by the con- 
tracting ot'ficc~- est;hlisIies tlii~t ilie proposal is accept- 
able, i t  sliall bc so cntcgori/ctl. Otheruzise, i t  shall be 
categorired as unacceptable. 
( g )  When n tcchnicni propo\al is I 'ound unacceptable 

(either initially o r  alter clarit~cxtion), the contracting ofl'i- 
cer shall proniptl) notit'y the offcsor of' tlic hasis of the 
determination mci that o re\,ision of tlic proposal will not 

I 
be considered. Upon  writtcn request. the contracting officer 
shal l  dchsiel '  ~ ~ n s u c c c s s f ' u l  ol'l'crors ( s e e  15 .1005  and 
15.1006). 

( h )  Late technical proposals are governed by 15.4 12. 
t i )  If ~t I \  nccc\~;rs!~ to d~scontinuc two-step sealed hid- 

d ~ n g .  the contsactlny ol'l'iccr shall ~ncludc a statement of the 

facts and circuriistances in the contract file. Each offeror 
shall be notified in writing. When step one results in no 
acceptable technical proposal or only one acceptable tech- 
nical proposal, the acquisition may he continued by negoti- 
ation. 

14.503-2 Step two. 
(a )  Sealed hidding procedures shall he followed except 

that invitations for bids sh, CI I 1  - 
( I )  Be issued o n l y  to those offerors  submi t t ing  

acccptahlc technical proposals in step one; 
( 2 )  Include the provision prescribed in 14.201-6(t); 
( 3 )  Prominently state that the bidder shall comply 

with the specif'ications and the bidder's technical propos- 
al: and 

( 4 )  Not be synopsized in the Commerce Business 
Daily as an acquisition opportunity nor publicly posted 
(see 5 . lOl (a ) ) .  
(h )  The names of firms that submitted acceptable pro- 

posals in step one will be listed in the Commerce Business 
Daily for the benefit of' prospective subcontractors (see 
5.207(a)(2))  
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A m e n d m e n t  of SolicitationtModification of Contract  
(53.301-30) .  shall be used for  amending  a request for 
proposals (RFP). 

( b )  T h e  cont rac t ing  of f ice r  shal l  d e t e r m i n e  i f '  the 
c l o s i n g  d a t e  needs  to  be c h a n g e d  when a m e n d i n g  a 
so l ic i t a t ion .  If the  t i m e  ava i lab le  before c l o s i n g  is 
insuff icient ,  p rospec t ive  offerors  o r  quote rs  shal l  he 
not i f ied by e lec t ron ic  da ta  in te rchange ,  t e legram,  or  
telephone of an extension of the closing date. Telephonic 
and telegraphic notices shall be confirmed in the written 
amendment to the solicitation. Thc contracting officer 
shall not award a contract unless any amendments made 
to an R F P  have  been issued in suff icient  t ime to be 
considered by prospective offerors. 

(c)  Any information given to a p r o s p e c t i ~ e  offeror or 
quoter shall be furnished promptly to all other prospective 
offerors or quoters as a solicitation amendment if ( 1 )  the 
in format ion  is necessary  in submi t t ing  p ~ . o p o s a l s  o r  
quotations or ( 2 )  the lack of such information would be 
prejudicial to a prospective offeror or quoter. 

15.411 Receipt of proposals and quotations. 
(a)  The procedures for receipt and handling of proposals 

and quotations should be similar to those prescribed in 
14.401. Proposals and quotations shall be marked with the 
date and time of receipt. 

( b )  After  receipt,  proposals and quotations shall be 
sa feguarded  f rom unauthorized disclosure.  Classif ied 
proposals and quotations shall be handled in accordance 
with agency regulations. Also see OMB Circular No .  A-76, 
the supplemental Handbook, and Subpart 7.3. Contractor 
Versus Government Performance, for safeguarding cost- 
comparison information. 

15.412 Late proposals, modifications, and withdrawals 
of proposals. 
( a )  "Modification," as  used in this section, means n 

modification of a proposal, including a final modification 
in response to the contracting officer's request for "best 
and  final ' '  o f fe rs .  T h e  term d o e s  not include normal  
r e v i s i o n s  of' o f f e r s  m a d e  d u r i n g  t h e  c o n d u c t  of  
negotiations by offerors selected for discussion. 

( b )  Offerors are responsible for submitting offers, and 
a n y  m o d i f i c a t i o n s  t o  t h e m ,  s o  a s  t o  r e a c h  t h e  
Government office designated in the solicitation on time. 
If an emergency or unanticipated event interrupts normal 
G o v e r n m e n t  p r o c e s s e s  s o  tha t  p r o p o s a l s  c a n n o t  be  
received at the office designated for receipt of proposals 
by the exact time specified in the solicitation. and urgent 
Government  requirements  preclude amendment  of the 
solicitation closing date as usually prescribed by 15.410. 
the time specified for receipt of proposals will be deemed 
to he extended to the same time of day specified in the 
so l ic i t a t ion  on  the  f i r s t  work  d a y  on  w h i c h  normal  
Government processes resume. If no time is specified in 

the solicitation, the time for receipt is 4:30 p .m. .  local 
time. for the designated Government office on the date 
that proposals are due. 

( c )  Proposa l s ,  and modif icat ions to  t h e m ,  that are  
received in the designated Government  office after the 
exact time specified are "late" and shall be considered 
only if ( I )  they are received before award is made, and 
(2)  the circumstances meet the specific requirements of the 
provision at 52.2 15- 10, Late Submissions, Modifications. 
and Withdrawals of Proposals. 

id) When a late proposal or modification is received and i t  
is c lea r  f rom a \ , a i l ab le  in format ion  that  it c a n n o t  be  
considered for award, the contracting officer shall promptly 
notify the offeror that it was received late and will not be 
considered. The notice need not he given when the proposed 
contract is to be awarded within a few days and the notice 
prescribed in 15.1003(b)( I )  would suffice. I 

( e j  W h e n  a l a t e  p r o p o s a l  o r  m o d i f i c a t i o n  i s  
transnlitted to a contracting office in the United States or 
Canada by registered or certified mail or by U.S. Postal 
Service Express Mail Next Day Service-Post Office to 
Addressee and is received hefore award, the offeror shall 
be promptly notified substantially in accordance with the 
notice in 14.304-2,  appropriately modified to relate to 
proposals. 

( f )  L a t e  p roposa l s  and  modi f ica t ions  that  a r e  not 
considered shall be held unopened,  unless  opened for  
identification, until after award and then retained with 
other unsuccessful proposals. 

( g )  The following shall, if available. be included in the 
contracting office files for each late proposal. quotation, 
or modification: 

( I ) The date of ~ n a ~ l i n g .  filing, or delivery. 
( 2 )  The date and hour of receipt. 
( 3 )  Whether or not considered for award. 
( 4 )  The  envelope,  wrapper, o r  other  evidence of 

date of submission. 
( h )  Upon withdrawal of an electronically transmitted 

proposal, the data received shall not be viewed and shall 
be  p u r g e d  f r o m  p r i m a r y  a n d  b a c k u p  d a t a  s t o r a g e  
systems. 

15.413 Disclosure and use of information before award. 
See 3.104 f o r  statutory and regulatory requirements 

re la ted  to  the  d i s c l o s u r e  of' p r o p r i e t a r y  a n d  s o u r c e  
selection information. 

15.413-1 Alternate I. 
(a )  After receipt of proposals, none of the information 

contained in them or concerning the number or identity of 
offerors shall be made available to the public or to anyone 
in the Government  except  as  o therwise  authorized in 
accordance with 3.104 (for procedures regarding requests 
for inforniation from Members of Congress, see 5.403). 

( h )  D u r ~ n g  the preaward or preacceptance period of a 
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negotiated acquisition, only the contracting officer, the 
contracting officer's superiors having contractual authority, 
and others specifically authorized shall transmit technical 
or  other information and conduct  discussions with 
prospective con t rac to r s .  Informat ion shal l  not  be 
furnished to aprospective contractor if, alone or together 
with other information, it may afford the prospective 
contractor an advantage over others (see 15.610, Written 
and oral discussion). However, general information that is 
not prejudicial to others may be furnished upon request. 

(c) Prospective contractors and subcontractors may 
place restrictions on the disclosure and use of data in 
proposals and quotations (see 3.104 and the provision at 
52.215-12, Restriction on Disclosure and Use of Data). 
Contracting officers shall not exclude proposals from 
consideration merely because they restrict disclosure and 
use of data, nor shall they be prejudiced by that restriction. 
The portions of the proposal that are so restricted (except 
for information that is also obtained from another source 
without restriction) shall be used only for evaluation and 
shall not be disclosed outside the Government without 
permission of the prospective contractor (but see Subpart 
24.2, Freedom of Information Act). 

15.413-2 Alternate 11. 
Agency regulations may provide that the following 

alternate procedures may be used instead of those specified 
in 15.413-1. 

(a) Proposals furnished to the Government are to be 
used for evaluation purposes only. Disclosure outside the 
Government for evaluation is permitted only to the extent 
authorized by, and in accordance with the procedures in, 
15.413-2(f). 

(b) While the Government's limited use of proposals 
does not require that the proposal bear a restrictive notice, 
proposers should, if they desire to maximize protection of 
their trade secrets or confidential or privileged commercial 
and financial information contained in them, apply the 
restrictive notice prescribed in the provision at 52.215-12, 
Restriction on Disclosure and Use of Data,  to such 
information (a lso  see  1 5 . 4 0 7 ( ~ ) ( 8 ) ) .  In any event ,  
information contained in proposals will be protected to the 
extent permitted by law, but the Government assumes no 
liability for the use or disclosure of information (data) 
not made subject to such notice in accordance with the 
provision at 52.215-12. 

(c) If proposals are received with more restrictive 
conditions than those in the provision at 52.215-12, the 
contracting officer or coordinating officer shall inquire 
whether the submitter is willing to accept the conditions of 
the provision at 52.215-12. If the submitter does not, the 
contracting officer or coordinating officer shall, after 
consultation with counsel, either return the proposal or 
accept it as marked. Contracting officers shall not exclude 
from consideration any proposals merely because they 
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contain an authorized or agreed-to notice, nor shall they be 
prejudiced by such notice. 

(d)  Release of proposal information (data) before 
decision as to the award of a contract, or the transfer of 
valuable and sensitive information between competing 
offerors during the competitive phase of the acquisition 
process,  would seriously disrupt the Government ' s  
decision-making process and undermine the integrity of the 
competitive acquisition process, thus adversely affecting 
the Government's ability to solicit competitive proposals 
and award a contract  which would best  meet  the 
Government ' s  needs and serve the public interest .  
Therefore, to the extent permitted by law, none of the 
information (data) contained in proposals (except as 
authorized in agency regulations) is to be disclosed outside 
the Government before the Government's decision as to the 
award of a contract. In the event an outside evaluation is to 
be obtained, it shall be only to the extent authorized by, and 
in accordance with the procedures of, 15.4 13-2(f). 

(e) In order to assure that solicited proposals (whether 
bearing a restrictive notice or not) are properly handled, 
agency implementing regulations may require the 
following Government notice to be placed on the cover 
sheet upon their receipt. (This notice is required for all 
unsolicited proposals, see 15.508.) This is a Government 
notice for internal handling purposes and does not affect 
any obligations or rights the Government may have with 
regard to the use or disclosure of any information (data) 
contained in the proposal or quotation. 

GOVERNMENT NOTICE FOR HANDLING PROPOSALS 
This proposal shall be used and disclosed for evaluation 

purposes only, and a copy of this Government notice shall 
be applied to any reproduction or abstract thereof. Any 
authorized restrictive notices which the submitter places on 
this proposal shall also be str ict ly complied with.  
Disclosure of this proposal outside the Government for 
evaluation purposes shall be made only to the extent 
authorized by, and in accordance with, the procedures in 
(cite agency regulations implementing 15.41 3-2(f)). 

If agency implementing regulations do not authorize 
release of proposals outside the Government for evaluation 
purposes, the last sentence of the foregoing Government 
notice is to be deleted. 

(f) If authorized in agency implementing regulations, 
agencies may release proposals outside the Government for 
evaluation, consistent with the following: 

(1 )  Decisions to release proposals outside the 
Government for evaluation purposes shall be made by 
the agency head or designee. 

(2) Written agreement must be obtained from the 
evaluator that the information (data) contained in the 
proposal will be used only for evaluation purposes and 
will not be further disclosed. 
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(2) Past petjormunce e~uluation.  (i) Past perfor- 
mance information is an indicator of an offeror's ability 
to perform the contract. The comparative assessment of 
past  per formance  information is separate  from the 
responsibility determination required under 9.103. The 
number and severity of an offeror's problems, the effec- 
tiveness of corrective actions taken, the offeror's overall 
work record, and the age and relevance of past perfor- 
mance information should be considered at the time it is 
used. 

(ii) Where past performance is to be evaluated. 
the solicitation shall afford offerors the opportunity 
to identify Federal, state and local government, and 
private contracts performed by the offerors that were 
similar in nature to the contract being evaluated, so 
that the Government may verify the offerors' pastper- 
formance on these contracts. In addition, at the dis- 
cretion of the contracting officer, the offerors may 
provide information on problems encountered on the 
ident i f ied cont rac t s  and the offerors '  correct ive 
actions. Past performance information may also be 
o b t a i n e d  f r o m  o t h e r  s o u r c e s  k n o w n  to the  
Government. The source and type of' past perfor- 
mance information to be included in the evaluation is 
within the broad discretion of agency acquisition 
officials and should be tailored to the circumstances 
of each acquisition. Evaluations of contractor perfor- 
mance prepared in accordance with Subpart 42.15 are 
one source of performance information which may 
be used. 

(iii) Firms lacking relevant past performance his- 
tory shall receive a neutral evaluation for past perfor- 
mance. 
(3) Techtzical evaluatiot~. If any technical evaluation 

is necessary beyond ensuring that the proposal meets the 
minimum requirements in the solicitation, the cognizant 
technical official, in documenting the technical evalua- 
tion, shall include- 

(i) The basis for evaluation; 
(ii) An analysis of the technically acceptable and 

unacceptable proposals, including an assessment of 
each offeror 's ability to accomplish the technical 
requirements; 

(iii) A summary, matrix, or quant~tative ranking of 
each technical proposal in relation to the best rating 
possible; and 

(iv) A summary of findings. 
(b) All proposals received in response to a solicitation 

may be rejected if the agency head determines in writmg 
that- 

(1) All otherwise acceptable proposals received are at 
unreasonable prices; 

(2) The proposals were not independently arrived at 
in open competition, were collusive, or were submitted 
in bad faith (see Subpart 3.3 for reports to be made to 

the Department of Justice); 
13) A cost comparison as prescribed in OMB Circular 

A-76 and Subpart 7 .3 shows that perf'ormance by the 
Government 1s more economical; 

(4)  For other reasons, cancellation is clearly in the 
Government's interest; or 

(5)  A violation or possible violation of section 27 of 
the Off ice  of  Federal  Procurement  Po l icy  A c t ,  as  
amended (41 U.S.C.  423) ,  has occurred (see 3.104). 
(c)  The requirements of 14.408-3, Prompt payment dis- 

counts, are applicable to negotiated acquisitions. 

15.609 Competitive range.  
( a )  The contracting officer shall determine which pro- 

posals are in the competitive range for the purpose of con- 
ducting written or oral discussion (see 15.6 1 O(b)). The 
competitive range shall he determined on the basis of cost 
or price and other factors that were stated in the solicitation 
and shall include all proposals that have a reasonable 
chance of being selected for award. When there is doubt as 
to whcther a proposal 1s in the competiti\.e range, the pro- 
posal should he included. 

i h )  If the contract ing of'l'icer. af'ter comply ing  with 
15.610(b), de tenn~ncs  thac n proposal no longer has n rea- 
sonable chance of being selected for contract award. it  may 
no longer be considered for selection. 

( c )  The contracting officer shall notify in writing an 
unsuccessful offeror at the carliest practicable time that its 
proposal is no longer eligible !'or award (sec 15.lOO3). 1 

( d )  If the c~mtracting officer initially solicits unpriced 
technical proposa1.s. they shall he evaluated to determine 
whlch are acceptable to the Government o r  could, af'ter dis- 
cussion, be made acceptable. After necessary discussion of 
these technical proposals is completed, the contractinp offi- 
cer shall ( I )  sol ic~t  price proposals for all the acceptable 
technical proposals v.~h~ch off'er the greatest $ , d u e  t o  the 
Government in terms of perf'ormance and other factors and 
12) make award to the low responsible offeror, either with- 
out or following d ~ s c u s s i o n .  as appropriate .  Except in 
acquisition of a rch~tec t -engineer  services  ( see  Subpart  
36.6). a competiti\,e range determination must include cost 
or price proposals. 

15.610 Written or oral discussion. 
( a )  The requirement In paragraph i b )  of t h ~ s  section for 

written or oral discussion need not be applied In acqu~si-  
tions- 

( I )  l n  which prlces arc. I'lxed hy law o r  regulation: 
( 2 )  Of'tlie set-aside portion of a partial set-aside; or 
(3) In which the solicitation notified all offerors that 

the Government intends to e\.aluate proposals and make 
award without discussion. unless the contracting officer 
determines that discussions (other than communications 
conducted for the purpose of minor clarification) are 
considered neccssar! ( see  1 5 . 4 0 7 ( d ) ( 3 )  1 .  Once  the 
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Government states its intent to award without discus- 
sion, the rationale for reversal of this decision shall be 
documented in the contract file. 
(b) Except as provided in paragraph (a) of this section, 

the contracting officer shall conduct written or oral discus- 
sions with all responsible offerors who submit proposals 
within the competitive range. The content and extent of 
the discussions is a matter of the contracting officer's judg- 
ment, based on the particular facts of each acquisition (but 
see paragraphs (c) and (d) of this section). 

(c) The contracting officer shall- 
(1) Control all discussions; 
(2) Advise the offeror of deficiencies in its proposal 

so that the offeror is given an opportunity to satisfy the 
Government's requirements; 

(3)  Attempt to resolve any uncertainties concerning 
the technical proposal and other terms and conditions of 
the proposal; 

(4)  Resolve any suspected mistakes by calling them 
to the offeror's attention as specifically as possible with- 
out disclosing information concerning other offerors' 
proposals or the evaluation process (see 15.607 and Part 
24); 

(5) Provide the offeror a reasonable opportunity to 
submit any cost or price, technical, or other revisions to 
its proposal that may result from the discussions; and 

(6) Provide the offeror an opportunity to discuss past 
performance information obtained from references on 
which the offeror had not had a previous opportunity to 
comment .  Names of individuals providing reference 
information about an offeror's past performance shall 
not be disclosed. 
(d) The contracting officer and other Government per- 

sonnel involved shall not engage in technical leveling (i.e., 
helping an offeror to bring its proposal up to the level of 
other proposals through successive rounds of discussion, 
such as  by pointing out weaknesses resulting from the 
offeror's lack of diligence, competence, or inventiveness in 
preparing the proposal). 

(e) The following conduct may constitute prohibited 
c o n d u c t  u n d e r  s e c t i o n  2 7  o f  t h e  O f f i c e  of  F e d e r a l  
Procurement Policy Act, as amended (41 U.S.C. 423), and 
Subpart 3.104 to which civil and criminal penalties and 
administrative remedies apply. 

( 1 )  Technical transfusion (i.e., Government disclo- 
sure of technical information pertaining to a proposal 
that results in improvement of a competing proposal); or 

(2) Auction techniques, such as- 
(i) Indicating to an offeror a cost or price that it 

must meet to obtain further consideration; 
(ii) Advising an offeror of its price standing rela- 

tive to another offeror (however, it is permissible to 
inform an offeror that its cost or price is considered 
by the Government to be too high or unrealistic); and 

(iii) Otherwise furnishing information about other 
1 5- 16 (FAC 90-44) 

offerors' prices. 

15.611 Best and final offers. 
(a) Upon completion of discussions, the contracting offi- 

cer shall issue to all offerors still within the competitive 
range a request for best and final offers. Oral requests for 
best and final offers shall be confirmed in writing. 

(b) The request shall include- 
(1) Notice that discussions are concluded; 
(2) Notice that this is the opportunity to submit a best 

and final offer; 
(3) A common cutoff date and time that allows a rea- 

sonable opportunity for submission of written best and 
final offers; and 

(4) Notice that if any modification is submitted, it 
must be received by the date and time specified and is 
subject to the Late  Submissions. Modifications, and 
Withdrawals of Proposals provision of the solicitation 
(see 15.412). 
(c) After receipt of best and final offers, the contracting 

officer should not reopen discussions unless it is clearly in 
the Government's interest to d o  so  (e.g., it is clear that 
information available at that time is inadequate to reason- 
ably justify contractor selection and award based on the 
best and final offers received). If discussions are reopened, 
the contracting officer shall issue an additional request for 
best and final offers to all offerors still within the competi- 
tive range. 

(d) Following evaluation of the best and final offers, the 
contracting officer (or other designated source selection 
authority) shall select that source whose best and final offer 
is most advantageous to the Government, considering only 
price and the other factors included in the solicitation (but 
see 15.608(b)). 

15.612 Formal source selection. 
(a) General. A source selection process is considered 

"formal" when a specific evaluation group structure is 
established to evaluate proposals and select the source for 
contract award. This approach is generally used in high- 
dollar-value acquisitions and may be used in other acquisi- 
tions as prescribed in agency regulations. The source selec- 
tion organization typically consists of an evaluation board, 
advisory council, and designated source selection authority 
at a management level above that of the contracting officer. 

(b) Responsibilities. When using formal source selec- 
tion, the agency head or a designee shall ensure that- 

(1) The official to be responsible for the source selec- 
tion is formally designated a s  the source  select ion 
authority; 

(2) The source selection authority formally establish- 
e s  an evaluat ion group  s tructure appropriate  t o  the 
requirements of the particular solicitation; and 

(3) Before conducting any presolicitation confer- 
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ences (see 15.404) or issuing the solicitation. the source 
selection authority approves a source selcct~on plan. 
(c) S o ~ i r c ~  Selection Plutl. As a minimum, the plan sliall 

include- 
( 1  ) A description of the organization structure: 
(2)  Proposed presolicitation activities; 
(3)  A summary of the acquisition strategy; 
(4) A statement of the proposed evaluation I'actors 

and any significant subfactors and their relnti\,e Impor- 
tance; 

(5)  A description of the evaluation process, nietlii)d- 
ology, and techniques to be used; and 

(6)  A schedule of significant milestones. 
( d )  Sorlrce selection rlccision. 'The soulee wlcct ion 

authority shall use the factors established In the solic~txtiori 
(see 15.605) to make the source selection deci31on. 

( I )  The source selection authority shall mnsitlcr an> 
rankings and ratings, and. if requested, an! rcconlnicn- 
dations prepared by evaluation and advisor! groups. 

(2) The supporting docurnentation prcl~:wcd I'or the 
selection decision shall show the r e l a t i ~ c  dii'i'ercncch 
among proposals and their strengths. \vcaknesses, and 
risks in terms of the evaluation i'actors. The supporti~ig 
documentation shall include the basis i ~ n d  reason\ lor 
the decision. 
(e)  Sqfeguurciing injbrmation. Consistent with P;u-I 71- 

and Subpart 3.104, agencies shall excrclse px t~cul i \ r  care 
to protect source selection ~ n f o r m a t ~ o n .  

(1) During the source selection procch\, disc1trs~11-c 
of proprietary or source selection information shall hc 
governed by 3.104-5 and applicable agcnc) regul:\tions. 
After the source selection, releasing authority shiill he ;IS 

prescribed in agency procedures. In :dl c ~ s c s ,  agcncy 
procedures should prescribe the releasing authorit! 

(2)  Government personnel shall not c o n t x t  or \,]sit a 
contractor regarding a proposal under source sclectio~i 
evaluation, without the prior appro\,al 0 1  the hourcc 
s e l e c t ~ o n  authority ( see  3 .104  for ;~dtlition;~l r c t r i c -  
tions). 

I ( f )  Noi ice i  uiid dehri<fiti,gs. Sea 1 5  1 OO3. I 5  1 OO-I. 
15.1005. and 15.1006. 

15.613 Alternative source selection procedures. 
(a) The National Aeronautics and Space Adrninihtsation 

( N A S A )  and the Depar tment  of Defense ( [ ) O D )  ha\ ,c  
developed, and use in appropriate situations, sousce selec- 
tion procedures that limit discussions with offcrors during 
the competition, and that differ from other procedures prc- 
scribed in Subpart 15.6. The procedures arc the NASA 
Source Evaluation Board procedures and the ])OD "Four- 
Step" Source Selection Procedures. Detailed co\eragc ol 
these procedures is in the respective agency acquisition 
regulations. 

(b) Other agencies may use either the NASA or DOD 
procedure as a model in developing their own procedures. 

15.703 Acquisitions requir ing make-or-huy programs.  
121 C'onts~rct~rig o l l i ~ x r s  shall I - S L I L I I ~ ~  p r ~ , p c c t ~ \ e  con- 

tractors t i 1  suhm~t  m;~kc.-ii~.-hu! progran1s for all ncpot~ated 
; I C C I L I I ~ I I I O I I ~  \ v h o e  cst~~n;itt:d \ .due 1s $5 million or more. 
except \\lien the proposed conti-act- 

( I ) 1s for rc\c;ircli or tle\clopment and-if prototypes 
or l i a r d \ \ m  ;Ire in\ i)i\~cci-no s~pnif'icant l~ollou-on pro- 
duct~on uniic~. the w n c  contract 15 anticipated; 

t 7 J Qual~l ies  lor' ,In exception ti-om the requirement 
to s u t m ~ t  co\t or pr ic~ng data under l5.h'OJ- I : or 

i . 7 1  I n \ o l \ c \  011I! \ tori\  that the contracting officer 
detcrmlnzs is no1 ~.i~n-iplcx.  
i t > )  Contracrinp i11'l'icc~s may requIrt prospecti\.e con- 

tractors to s u h n i ~ t  i i i~kc-or-buy programs for negotiated 
x q u i s ~ t ~ o n s  \vhosc estimated \slue is under $5  million 
only rl'tlle contracting officer ( 1  j determines that the infor- 
mation is necessary. ~uitl 17) docun~ents  the seasons in the 
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contract file. 

15.704 Items and work included. 
The information required from a prospective contractor 

in a make-or-buy program shall be confined to those major 
items or work efforts that would normally require company 
management review of the make-or-buy decision because 
they are complex, costly, needed in large quantities, or 
require additional facilities to produce. Raw materials, 
commercial items (see 2.101), and off-the-shelf items (see 
46.101) shall not be included, unless their potential impact 
on contract cost or schedule is critical. As a rule, make-or- 
buy programs should not include items or work efforts esti- 
mated to cost less than (a) 1 percent of the total estimated 
contract price or (b) any minimum dollar amount set by the 
agency, whichever is less. 

15.705 Solicitation requirements. 
When prospective contractors are required to submit 

proposed make-or-buy programs (see 15.703), the solicita- 
tion shall include- 

(a) A statement that the program and required support- 
ing information must accompany the offer; 

(b) A description of factors to be used in evaluating the 
proposed program, such as capability, capacity, availability 
of small, small disadvantaged, and women-owned small 
business concerns for subcontracting, establishment of new 
facilities in or near labor surplus areas, delivery or perfor- 
mance schedules, control of technical and schedule inter- 
faces, proprietary processes, technical superiority or exclu- 
siveness, and technical risks involved; and 

(c) A requirement that the offeror's program include or 
be supported by the following information: 

( I )  A description of each major item or work effort 
(see 15.704). 

(2) Categorization of each major item or work effort 
as "must make," "must buy," or "can either make or 
buy." 

(3) For each item or work effort categorized as "can 
either make or buy," a proposal either to "make" or to 
"buy." 

(4) Reasons for (i) categorizing items and work 
efforts as "must make" or "must buy," and (ii) proposing 
to "make" or to "buy" those categorized as "can either 
make or buy." The reasons must include the considera- 
tion given to the evaluation factors described in the 
solicitation and be in sufficient detail to permit the con- 
tracting officer to evaluate the categorization or propos- 
al. 

(5) Designation of the plant or division proposed to 
make each item or perform each work effort and a state- 
ment as to whether the existing or proposed new facility 
is in or near a labor surplus area. 

(6) Identification of proposed subcontractors, if 
known, and their location and size status (see also 
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Subpart 19.7 for subcontracting plan requirements). 
(7) Any recommendations to defer make-or-buy deci- 

sions when categorization of some items or work efforts 
is impracticable at the time of submission. 

(8) Any other information the contracting officer 
requires in order to evaluate the program. 

15.706 Evaluation, negotiation, and agreement. 
(a) Contracting officers shall evaluate and negotiate pro- 

posed make-or-buy programs as soon as practicable after 
their receipt and before contract award. When the program 
is to be incorporated in the contract (see 15.707) and the 
design status of the product being acquired does not permit 
accurate precontract identification of major items or work 
efforts, the contracting officer shall notify the prospective 
contractor in writing that these items or efforts, when iden- 
tifiable, shall be added under the clause at 52.215-21, 
Changes or Additions to Make-or-Buy Program. 

(b) In preparing to evaluate and negotiate prospective 
contractors' make-or-buy programs, the contracting officer 
shall request the recommendations of appropriate person- 
nel, including technical and program management person- 
nel, and the activity small business specialist. The proposed 
program shall also be made available to the Small Business 
Administration representative, if any, for review and rec- 
ommendation. The contracting officer shall request these 
recommendations early enough to consider them fully 
before (1) agreeing to a make-or-buy program or (2) con- 
senting to a change in a make-or-buy program already 
incorporated in a contract. 

(c) The contractor has the basic responsibility for make- 
or-buy decisions. Therefore, its recommendations should 
be accepted unless they are inconsistent with Government 
interests or policy. 

(d) Contracting officers shall give primary consideration 
to the effect of the proposed make-or-buy program on 
price, quality, delivery, and performance, including techni- 
cal or financial risk involved. The evaluation of "must 
make" and "must buy" items should normally be confined 
to ensuring that they are properly categorized. The effect of 
the following factors on the Government's interests shall 
also be considered: 

(1) Whether the contractor has justified performing 
work in plant that differs significantly from its normal 
operations. 

(2) Whether the contractor's recommended program 
requires Government investment in new or other facili- 
ties in order for the contractor to perform the work in 
plant. (This additional cost to the Government would 
not be reflected in the contract price.) 

(3) The impact of the contractor's projected plant 
work loading on indirect costs. 

(4) The contractor's consideration of the competence, 
ability, experience, and capacity available in other firms, 
especially small business, small disadvantaged business, 
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or women-owned small business concerns. the type of item concerned. 
(5) The projected location of any required additional ( 7 )  The scope and type of proposed subcontracts 

facilities in or near labor surplus areas. including the type and level of technical effort involved. 
(6) The contractor's make-or-buy history regarding (8) Other factors such as future requirements, engi- 

(The next page is 15-17.) 
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15.903 Contracting officer responsibilities. 
( a )  When the price negotiation is not based on coat 

analysis, contracting officers are not requ~red  to analyle 
profit. 

(b)  When the price negotiation is based on cost analysis. 
contract ing officers in agencies  that have a structured 
approach shall use it to analyze profit. When not using a 
structured approach, contracting officers shall comply with 
15.905- 1 in developing profit or fee prenepotiation objec- 
tlves. 

(c) Contracting officers shall use the Government prene- 
gotiation cost ob.jective amounts as the basis for calculating 
the  profit  o r  fee  prenegotiat ion o b j e c t i l e .  Before  the 
allowability of facilities capital cost of money. this cost 
was included in profits or fees. Therefore, hefore applying 
profit or fee factors, the contracting officer shall exclude 
any facilities capital cost of money included in the cost 
objective amounts. If the prospective contractor fails to 
identify or propose facilities capital cost of money in a pro- 
posal for a contract that will be subject to the cost princl- 
ples for  contracts  with commercial  organizations (see 
Subpart 3 1.21, facilities capital cost of money will not bt' 
an allowable cost in any resulting contract (see 15.904). 

(d ) ( l )  The contracting officer shall not ncgotiate a price 
or fee that exceeds the following statutory limitations. 
imposed by 10 U.S.C. 2306(d) and 41 U.S.C 254(b): 

(i) For  experimental, developmental, or research 
work performed under a cost-plus-fixed-fee contract. 
the fee shall not exceed 15 percent of the contract's 
estimated cost, excluding fee. 

( i i )  For architect-engineering services for public 
works or utilities, the contract price or the estimated 
cost and fee for production and delivery of designs. 
plans, drawings, and specifications shall not exceed 6 
percent ot' the estimated cost of construction of the 
public work or utility, excluding fees. 

(iii) For other cost-plus-fixed-fee contracts, the fee 
shall not exceed 10 percent of the contract's estirnat- 
ed cost, excluding fee. 
(2) The limitations in subdivisions (d)( l  H i )  and ( i i i i  

of this subsection shall apply also to the maximum fees 
on cost-plus-incentive-fee and cost-plus-award-fee con- 
tracts. However, a deviation to the maximum-fee lirnita- 
tion for a specific cost-plus-incentive-fec or cost-plus- 
award-fee contract may be authorized In accordance 
with Subpart 1.4. 
( e )  T h e  c o n t r a c t i n g  o f f i c e r  sha l l  not requ i re  a n )  

prospective contractor to submit details of its profit or fee 
objective hut shall consider them if they are submitted 
voluntarily. 

(f) If a change or modification ( 1 )  calls for essentially 
the same type and mix of work as the basic contract and ( 2 )  
is of relatively small dollar value compared to the total 
contract value, the contracting officer may use the basic 
contract's profit or fee rate as the prenegotiation objective 

for that change or modification. 

15.904 Solicitation provision and contract clause. 
(a! The contracting officer shall insert the provision at 

52.215-30, Facilities Capital Cost of Money, in solicita- 
tions expected to result in contracts that are subject to the 
cost principles for contracts with commercial organizations 
(see Subpart 3 1.2). 

(h j  If the prospective contractor does not propose facili- 
ties capital cost of money in its offer, insert the clause at 
52.215-31. Waiver of Facilities Capital Cost of Money, in 
the resulting contract. 

15.905 Profit-analysis factors. 

15.905-1 Common factors. 
Unless i t  is clearly inappropriate or not applicable. each 

factor outlined in paragraphs ( a )  through (1.1 of this subsec- 
tion shall be considered by agencies in developing their 
structured approaches and by contracting officers in ana- 
lyzing profit whether or not using a structured approach. 

( a )  Cotltractor effort. This factor measures the com- 
plexity of the Lvork and the resources required of the 
prospective contractor for contract performance. Greater 
profit opportunity should be provided under  contracts  
requiring a high degree of professional and managerial skill 
and to prospective contractors whose skills, facilities, and 
technical assets can be expected to lead to efficient and 
economical contract performance. Subf'actors ( I )  through 
(3) following shall be considered in determining contractor 
effort, but they may he modified in specific situations to 
a c c o m m o d a t e  d i f f e r e n c e s  in the  c a t e g o r i e s  used by  
prospective contractors for listing costs: 

( 1 ) Murerial rlcql(i.sition. This subfactor measures 
the managerial and technical effort needed to obtain the 
required purchased parts and material,  subcontracted 
items, and special tooling. Considerations include ( i )  the 
complexity of the items required. ( i i )  the number of pur- 
chase orders and suhcontracts to be awarded and admin- 
istered. ( i i i )  whether established sources are available or 
new o r  second sources must be developed.  and ( i v )  
whether material will be ohtamed through routine pur- 
chase orders or through complex subcontracts requiring 
detailed specifications. Profit consideration should cor- 
respond to the managerial and technical effort involved. 

(2 )  Cntlvrrsiotr direct luhol: This subfactor measures 
the contribution of direct engineering, manufacturing. 
and other labor to converting the raw materials, data, 
and  s u b c o n t r a c t e d  i t e m s  i n t o  the  c o n t r a c t  i t e m s .  
Considerations include the diversity of engineering, sci- 
entific, and manufacturing labor skills required and the 
amount and quality of supervision and coordination 
needed to perform the contract task. 
(3)  Coti\,er.sior~-reluted irldirect costs. This subfactor 

measures how much the indirect costs contribute to con- 
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tract performance. The labor elements in the allocable indi- 
rect costs should be given the profit consideration they 
would receive if treated as direct labor. The other elements 
of indirect costs should be evaluated to determine whether 
they (i) merit only limited profit consideration because of 
their routine nature or (ii) are elements that contribute sig- 
nificantly to the proposed contract. 

( 4 )  General management. This subfactor measures 
the prospective contractor's other indirect costs and gen- 
eral and administrative (G&A) expense, their composi- 
tion, and how much they contribute to contract perfor- 
mance. Considerations include (i) how labor in the over- 
head pools would be treated if it were direct labor, (ii) 
whether elements within the pools are routine expenses 
or instead are elements that contribute significantly to 
the proposed contract, and (iii) whether the elements 
require routine as opposed to unusual managerial effort 
and attention. 
(b)  Contract cost risk. (1)  This  factor measures the 

degree of cost responsibility and associated risk that the 
prospective contractor will assume (i) as a result of the 
contract type contemplated and (ii) considering the reliabil- 
ity of the cost estimate in relation to the complexity and 
duration of the contract task. Determination of contract 
type should be closely related to the risks involved in time- 
ly, cost-effective, and efficient performance. This factor 
should compensate contractors proportionately for assum- 
ing greater cost risks. 

(2) The contractor assumes the greatest cost risk in a 
closely priced firm-fixed-price contract under which it 
agrees to perform a complex undertaking on time and at 
a predetermined price. Some firm-fixed-price contracts 
may  entai l  subs tan t ia l ly  less  c o s t  r isk than o thers  
because, for example, the contract task is less complex 
or many of the contractor's costs are known at the time 
of price agreement, in which case the risk factor should 
be reduced accordingly. T h e  contractor assumes the 
least cost risk in a cost-plus-fixed-fee level-of-effort 
contract, under which it is reimbursed those costs deter- 
mined to be allocable and allowable, plus the fixed fee. 

(3) In evaluating assumption of cost risk, contracting 
officers shall,  except in unusual circumstances, treat 
time-and-materials,  labor-hour, and firm-fixed-price, 
level-of-effort term contracts as cost-plus-fixed-fee con- 
tracts. 
(c) Federal socioeconomic programs. This factor mea- 

sures the degree of support given by the prospective con- 
tractor to Federal socioeconomic programs, such as those 
involving small business concerns, small business concerns 
owned and controlled by socially and economically disad- 
vantaged individuals, women-owned small businesses, 
handicapped sheltered workshops, and energy conserva- 
tion. Greater profit opportunity should be provided contrac- 
tors who have displayed unusual initiative in these pro- 
grams. 
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(d) Capital investments. This factor takes into account 
the contribution of contractor investments to efficient and 
economical contract performance. 

(e) Cost-control and other past acconzplishments. This 
factor allows additional profit opportunities to a prospec- 
tive contractor that has previously demonstrated its ability 
to perform similar tasks effectively and economically. In 
addition, consideration should be given to (1 )  measures 
taken by the prospective contractor that result in productiv- 
ity improvements and (2) other cost-reduction accomplish- 
ments that will benefit the Government in follow-on con- 
tracts. 

(f) Independent development. Under this factor, the 
contractor may be provided additional profit opportunities 
in recognition of independent development efforts relevant 
to the contract end item without Government assistance. 
The contracting officer should consider whether the devel- 
opment cost was recovered directly or indirectly from 
Government sources. 

15.905-2 Additional factors. 
In order to foster achievement of program objectives, 

each agency may include additional factors in its structured 
approach or take them into account in the profit analysis of 
individual contract actions. 

SUBPART 15.10-PREAWARD, AWARD, AND 
POSTAWARD NOTIFICATIONS, PROTESTS, AND 

MISTAKES 

15.1001 Definition. 
"Day," as used in this subpart, has the meaning set forth 

at 33.101. 

15.1002 Applicability. 
This subpart applies to the use of competitive proposals, 

as described in 6.102(b), and a combination of competitive 
procedures, as described in 6.102(c). To the extent practi- 
cable, however, the procedures and intent of this subpart, 
with reasonable modif icat ion,  should be  fol lowed for  
acquisitions described in 6.102(d): broad agency announce- 
ments, small business innovation research contracts, and 
architect-engineer contracts. However, they d o  not apply 
to multiple award schedules, as described in 6.102(d)(3). 

15.1003 Notifications to unsuccessful offerors. 
(a) Preawurd notices-(1) Preaward notices of exclu- 

sion from competitive range. The contracting officer shall 
promptly notify offerors when they are excluded from the 
competitive range or otherwise excluded from further con- 
sideration. The notice shall- 

(i) State the basis for the determination and that a 
proposal revision will not be considered; 

( i i )  Advise  the offeror  that ,  if a p reaward  or  
postaward debriefing is desired, a written request 
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must be submitted to the contracting officer within 
three days; and 

( i i i )  Indicate that. ;lbsent receipt of a ti~nclq writ- 
ten request. the Government is not obligated to pro- 
vide a prcnward or a postaward debricf'ing. 
( 2 )  Pr~c~u~wr . r l  rwticcs ,for .st~rriil hri.sitrc~.ss sot-ll.sir1r.v. 

In a s n ~ a l l  business set-asidc (sce Subpart 19.5). upon 
c o m p l e t i o n  of' negot ia t ions  and  de te rmina t ions  of 
responsibility, but prior to award. the contractlng officer 
shall notify cach unsuccessful offeror in writing of the 
name and location of the apparent succcssf'ul offeror. 
The notice also shall state that- 

( i )  The Government will not consider subsecluenl 
revisions of' the unsucccssl'ul offeror's proposal; and 

iii) No response is required unless n basis exists 
to challenge the small business size status of' the 
a p p a r e n t  .succcssf'ul offeror .  T h e  not ice is  not 
required when the contracting officer determines in 
writing that the urgency of' the requirement necessi- 
tates a\card without delay. 

(b)  Posttrwrlrd r1otice.s. W ~ t h ~ n  three day\ after the date 
of contract award,  the contracting officer shall provide 
written notification to ench unsuccessful offcror (unless 
preaward notice was given under paragraph la)  of this sec- 
tion). 

( I )  The notice shall include- 
ii)  The number of offerors solicited; 
i i i )  The number ot'prnposnls received: 
iiii) The name and address of ench of'feror recei\,- 

ing an award; 
(iv! The items, quantities. and unit prices of' each 

a w x d  ( i f  the number of items or othcr factors niakch 
listing unir prices impracticable, only the total con- 
tract price need be furnished); and 

( v )  In general terms, the reason thc offeror's pro- 
posal was not accepted. unless the price information 
in paragraph ( b ) ( l ) ( i v )  of' this section readily reveals 
the reason. I n  no event shall an offeror's cost break- 
down. profit. owrheacl rates, trade secrets. manufnc- 
turing processes and techniques, or othcr confidential 
business infor~nation he disclosect to ;in!, other off'er- 
or. 
( 2 )  Upon request, the contracting ofl'icer shall fur- 

nish the information described in paragraphs ( h ) ( l  ) ( i )  
through ( v )  of this section to unsuccessful of'ferors in 
solicitations  sing the simplifiecl acquisit~on procedures 
in Part 13. 

15.1004 Notification to successful offeror. 
The contrxt inp officer shall award a contract with rea- 

sonable promptness to the successful offeror (selected ill 

accordance with 15.61 1 (d ) )  by transmitting a written notice 
of the award to that offcror (hut scc 15.60Xih)). When a11 
award is made to an offeror for less than all of the items 
that may be awarded to that offeror and additional items 

are being withheld f'or subsecluent award, cach notice shall 
state that the Go\,ernment may make subsequent awards on 
those additional items w~ithin the offer acceptance period. 

15.1005 Preaward debriefing of offerors. 
Offerors excluded f'rom the competitive range or other- 

wise excluded from f'urther consideration prior to the final 
source select~on decision may request n debriefing befhre 
award (10 U.S.C. 3305(bj(h)( .4)  and 41 U.S .C.  253b(f) - 
( h ) ) .  The process for requesting and conducting preaward 
debrlefings IS as follows: 

( a )  The ofkror  may request a preaward debriefing by 
submitting a written request for debriefing to the contract- 
ing officer within three days of' the receipt of notice of 
exclusion from the competitive range. If the offeror does 
not submit a timely request, the of'feror need not he given 
either a preaward or a postaward debriefing. Oi'ferors are 
cntitlecl to n o  more than one clzbriet'ing o n  each acquisition. 

( h )  The contracting officer should provide a debriefing 
to the o f fe ror  as  s o o n  a s  pract lcnblc.  If' p rov id ing  a 
prcaward clehriefing is not In the best interest of the 
Govcrnrncnt at the tirnc i t  is requestetl, the contracting c~ffi- 
cer may delay the debricf'ing, hut shall pro\,ide the dcbrief- 
ing no later than the timc postaward dehriefings are provid- 
cd under 15.1006. In  that event. the contracting officer 
shall include the information at 15.1006(d) in the debrief- 
Ing. 

(L. )  Debricfings may he done orally, in ~vritinp, or by 
any other method ncceptahlc to the contracting officer. 

(dl  The contracting of'flcer or designee shall chair any 
debriefing session held. Ind~\~iciuals w h o  conducted the 
c\,aluation 4x111 pro\ idc jupport. 

( e )  At a rnlnlnluln,  p r c a w a r d  d e b r i e f i n g s  s h a l l  
includc- 

( I ) The agency's evaluation of significant elements 
in the offeror's proposal: 

( 2 )  A summary of' the rationale for excluding the 
offcror from the competitive rangc: m d  

13) Rcasonabic responses to rcle\.ant questions about 
whether source sclcction proccciurcs contained in the 
sollcitnt~on, applicable regulations. and othcr applicable 
xuthorities n e r c  followed in the process of excluding 
the offeror from the colnpetitivc range. 
( f)  Prea\\ard dehriefings shall not clisclose- 

( I )  The number of offerors; 
( 2 )  The identify of other offerors; 
( 3 )  The content of othcr of'ferors' proposals; 
( 4 )  The ranking of other o f t r o r s :  
( 5 )  The e\,aluation of other offerors; or 
( 6 )  Any of the information prohib~ted in IS. 1 OOh(e). 

( g )  The contractlng officer shall include an official 
summary of the dehriefing in the contract file. 

15.1006 Postaward debriefing of offerors. 
( a )  An otteror shall be debr~efed and furn~shed the basis 
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for the source selection decision and contract award, if its 
written request is received by the contracting officer within 
three days after the offeror receives notice of contract 
award. Offerors that requested a postaward debriefing at 
the time they were eliminated from the competitive range 
or otherwise excluded from further consideration prior to 
the final source selection decision shall also be provided a 
debriefing at this time. An offeror that failed to submit a 
timely request under 15.1003(a) or 15.1005(a) is not enti- 
tled to a debriefing. When practicable, debriefing requests 
received more than three days after the offeror receives 
notice of contract award may be accommodated. However, 
accommodating such untimely debriefing requests does not 
extend the time within which suspension of performance 
can be required, as this accommodation is not a "required 
debriefing" as  described in Part 33.  To the maximum 
extent practicable, the debriefing should occur within five 
days after receipt of the written request. 

(b) Debriefings of successful and unsuccessful offerors 
may be done orally, in writing. or by any other method 
acceptable to the contracting officer. 

(c) The contracting officer or designee shall chair any 
debriefing session held. Individuals who conducted the 
evaluation shall provide support. 

(d) At a minimum, the debriefing information shall 
include- 

(1) The Government's evaluation of the significant 
weaknesses or deficiencies in the offeror's proposal, i f  
applicable; 

(2) The overall evaluated cost or price and technical 
rating, if applicable, of the successful offeror and the 
debriefed offeror; 

(3) The overall ranking of all offerors when m y  rank- 
ing was developed by the agency during the source 
selection; 

(4) A summary of the rationale for award; 
(5) For  acquisitions of commercial end items, the 

make and model of the item to be delivered by the suc- 
cessful offeror: and 

(6) Reasonable responses to relevant questions about 
whether source selection procedures contained in the 
solicitation, applicable regulations, and other applicable 
authorities were followed. 
(e )  The  debriefing shall not include point-by-point 

comparisons of the debriefed offeror's proposal with those 
of other offerors. Moreover, the debriefing shall not reveal 
any information exempt from release under the Freedom of 
Information Act including- 

( I )  Trade secrets; 
(2) Privileged or confidential manufacturing process- 

es and techniques; 
(3) Commercial  and financial information that is 

privileged or confidential, including cost breakdowns, 
profit, indirect cost rates, and similar information; and 

( 4 )  The names of individuals providing reference 
information about an offeror's past performance. 
(f) The contracting officer shall include an official sum- 

mary of the debriefing in the contract file. 

15.1007 Protests against award. 
(a) Before filing a protest, prior to award of a contract, 

of the exclusion of an offeror from the competitive range 
(or otherwise from further consideration), use of alternative 
dispute resolution techniques is encouraged (see Subpart 
33.2). 

( h )  Protests against award in negotiated acquisitions 
shall be treated substantially the same as in sealed bidding 
(see Subpart 33.1). 

(c) If, within one year of contract award, a protest caus- 
cs the agency to issue either a new solicitation or  a new 
request for best and final offers on the protested contract 
award, the agency shall make available to all prospective 
offerors for the new solicitation, or original offerors that 
are requested to submit new best and final offers- 

( I ) Information provided in any debriefings conduct- 
ed on the original award about the successful offeror's 
proposal; and 

(2) Other nonproprietary information provided to the 
original offerors. 

15.1008 Discovery of mistakes. 
For treatment of mistakes in an offeror's proposal that 

are discovered before award, see 15.607. Mistakes in a 
contractor's proposal that are disclosed after award shall 
bc processed in accordance with 14.407-4. 
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be other than a small business. 
(b) The contracting officer shall accept an offeror's rep- 

resentation in a specific bid or proposal that it is a small 
business unless (1) another offeror or interested party chal- 
lenges the concern's small business representation or (2) 
the contracting officer has a reason to question the repre- 
sentation. Challenges of and questions concerning a spe- 
cific representation shall be referred to the SBA in accor- 
dance with 19.302. 

(c) An offeror's representation that it is a small business 
is not binding on the SBA. If an offeror's small business 
status is challenged, the SBA will evaluate the status of the 
concern and make a determination, which will be binding 
on the contracting officer, as to whether the offeror is a 
small business. A concern cannot become eligible for a 
specific award by taking action to meet the definition of a 
small business concern after the SBA has determined that it 
is not a srnall business. 

(d) If the SBA determines that the status of a concern as 
a "small business", a "small disadvantaged business" or n 
"women-owned small business" has been misrepresented 
in order to obtain a set-aside contract, an 8(a)  subcontract. 
a subcontract that is to be included as part or all of a goal 
contained in a subcontracting plan, or a prime or suhcon- 
tract to be awarded as  a result, or in furtherance of any 
other provision of Federal law that specific;illy references 
Section 8(d) of the Small Business Act for a definition of 
program eligibility, the SBA may take action as specified 
in Section 16(d) of the Act. If' the SBA declines to take 
action, the agency may initiate the process. The SBA's reg- 
ulations on penalties for misrepresentations and false state- 
ments are contained in 13 CFR 124.6. 

19.302 Protest ing a small business representation. 
(a) Any offeror or other interested party may protest the 

small business representation of an offeror In a specific 
offer. 

(b) Any time after offers are opened, the contracting 
officer may question the small business representation of 
any offeror in a specific offer by filing a contracting offi- 
cer's protest (see paragraph (c)  below). 

(c ) ( l )  Any contracting officer who receives a protest, 
whether timely or not, or who, as the contracting officer. 
wishes to protest the small business representation of an 
offeror, shall promptly forward the protest to the SBA 
Regional Office for the geographical area where the princi- 
pal office of the concern in question is located. 

(2) The protest, or confirmation if the protest was ini- 
tiated orally, shall be in writing and s h d l  contain the 
basis for the protest with specific, detailed evidence to 
support the allegation that the offeror is not small. The 
SBA will dismiss any protest that does not contain spe- 
cific grounds for the protest. 
(d) In order to affect a specific solicitation, a protest 

must be timely. SBA's regulations on timeliness are con- 

tained in 13 CFR 12 1.9. 
(1)  To be timely, a protest by any concern or other 

interested party must be received by the contracting offi- 
cer (see (i) and iii) of this section) by the close of busi- 
ness of the 5th business day after bid opening (in sealed 
bid acquisitions) or receipt of the special notification 
from the contracting officer that identifies the apparent- 
ly successful offeror (in negotiated acquisitions) (see 
15.1003(a)(2)).  I 

(i) A protest may be made orally if it is confirmed 
in writing either within the 5-day period or by letter 
postmarked no later than 1 day after the oral protest. 

(ii) A protest may be made in writing if it is deliv- 
ered to the contracting officer by hand, telegram, or 
letter postmarked within the 5-day period. 
(2)  A contracting officer's protest is always consid- 

ered timely whether filed before or after award. 
(3)  A protest under a Multiple Award Schedule will 

be timely if received by SBA at any time prior to the 
expiration of the contract period, including renewals. 
(e) Upon receipt of a protest from or forwarded by the 

Contracting Office, the SBA will- 
( 1 )  Notify the contracting officer and the protestant 

of the date i t  was received, and that the size of the con- 
cern being challenged is under consideration by the 
SBA; and 

(2)  Furnish to the concern whose representation is 
being protested a copy of the protest and a blank SBA 
F o r m  3 5 5 ,  A p p l i c a t i o n  f o r  S m a l l  B u s i n e s s  
Determinat ion,  by certified mai l ,  return receipt re- 
quested. 
(t] Within 3 business days after receiving a copy of the 

protest and the form, the challenged offeror must file with 
the S B A  a completed S B A  Form 355 and a s tatement  
answering the allegations in the protest, and furnish evi- 
dence to support its position. If the offeror does not submit 
the required material within the 3 business days or another 
period of time granted by the SBA, the SBA may assume 
that the disclosure would be contrary to the offeror's inter- 
ests. 

( g ) ( l )  Within 10 business days after receiving a protest, 
the challenged offeror's response, and other pertinent infor- 
mation, the SBA will determine the size status of the chal- 
lenged concern and notify the contract ing off icer ,  the 
protestant, and the challenged offeror of its decision by cer- 
tified mail, return receipt requested. 

(2) The SBA Regional Administrator will determine 
the small business status of the questioned bidder or 
offeror and notify the contracting officer and the bidder 
or offeror of the determination, .Award may be made' on 
the basis of that determination. This determination is 
final unless it is appealed in accordance with paragraph 
(i) below, and the contracting officer 1s notified of the 
appeal before award. If' an award was made before the 
t ime the contract ing off icer  received not ice of' the 
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appeal, the contract shall be presumed to be valid. 
( h ) ( l )  After receiving a protest involving an offeror 

being considered for award, the contracting officer shall 
not award the contract until (i) the SBA has made a size 
determination or (ii) 10 business days have expired since 
SBA's receipt of a protest, whichever occurs first; however, 
award shall not be withheld when the contracting officer 
determines in writing that an award must be made to pro- 
tect the public interest. 

(2) After the 10-day period has expired, the contract- 
ing officer may, when practical, continue to withhold 
award until the SBA's determination is received. unless 
f u r t h e r  d e l a y  w o u l d  b e  d i s a d v a n t a g e o u s  to  t h e  
Government. 

(3) Whenever an award is made before the receipt of 
SBA's size determination, the contracting officer shall 
notify SBA that the award has been made. 

(4) If a protest is received that challenges the small 
business status of an offeror not being considered for 
award, the contracting officer is not required to suspend 
contracting action. The contracting officer shall forward 
the protest to the SBA (see 19.302(~)(1))  with a notation 
that the concern is not being considered for award, and 
shall notify the protestant of this action. 
(i) An appeal from an SBA size determination may be 

filed by (1)  any concern or other interested party whose 
protest of the small business representation of another con- 
cern has been denied by an SBA Regional Administrator, 
(2) any concern or other interested party that has been 
adversely affected by a Regional Administrator's decision, 
or (3) the SBA Associate Administrator for the SBA pro- 
gram involved. The appeal must be filed with the Office of 
Hearings and Appeals, Small Business Administration, 
Washington. DC 20416, within the time litnits and in strict 
accordance with the procedures contained in 13 CFR 
121.1 1 .  The SBA will inform the contracting officer of its 
ruling on the appeal. The SBA decision, if received before 
award, will apply to the pending acquisition. SBA rulings 
received after award shall not apply to that acquisition. 

(j) A protest which is not timely, even tho~lph received 
before award, shall be forwarded to the Small Business 
Administration regional office (see 19.302(~)(1)  of ths sec- 
tion), with a notation on it that the protest is not timely. The 
protestant shall be notified that the protest cannot be con- 
sidered on the instant acquisition but has been referred to 
SBA for its consideration in any future actions. A protest 
received by a contracting officer after award of a contract 
shall be forwarded to the Small Business Administration 
regional office with a notation that award has been made. 
The  protestant shall be notified that the award has been 
made and that the protest has been forwarded to SBA for 
its consideration in future actions. 

19.303 Determining product or service classifications. 
(a) The contracting officer shall determine the appropri- 
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ate standard industrial classification code and related small 
business size standard and include them in solicitations 
above the micro-purchase threshold. 

(b) If different products or services are required in the 
same solicitation, the solicitation shall identify the appro- 
priate small business size standard for each product or ser- 
vice. 

( c )  T h e  contract ing off icer 's  determinat ion is final 
unless appealed as provided below. 

( I )  If the solicitation period is longer than 30 days, 
the appeal must be filed not less than 10 business days 
before the bid opening or proposal submission date. If 
the solicitation period is 30 days or is shorter than 30 
days, the appeal must be filed not less than 5 business 
days before the bid opening or proposal submission 
date. 

( 2 )  T h e  appea l  shal l  b e  in  wr i t ing  and  shal l  be  
addressed to the Office of Hearings and Appeals, Small 
Business Administration, Washington, DC 20416. No 
particular form is prescribed for the appeal. However, 
time limits and procedures set forth in SBA's regulations 
at 13 CFR 12 1.1 1 are strictly enforced. The appellant 
shall submit an original and one legible copy of the 
appeal. In the case of telegraphic appeals, the telegraph- 
ic notice shall be confirmed by the next day mailing of a 
written appeal, in duplicate. The  written appeal must 
contain the following certification: "I have read this 
document and, under penalty of perjury and the sanc- 
tions imposed under 18 U.S.C. 1001, of which I am 
aware, I certify that, to the best of my knowledge, the 
statements made therein are true and correct, and that 
this document is not being filed for the purpose of delay 
or harassment." The appeal shall include- 

(i) The substance and date of the determination 
being appealed; 

(ii) The number and date of the solicitation, and 
the name. address, and telephone number of the con- 
tracting officer; 

(iii)  The reasons why the contracting officer 's 
determination is alleged to be erroneous; 

(iv) Documentary evidence to support the allega- 
tion; and 

(v)  The name, address, and telephone number of 
the appellant; and 

(v i )  A s ta tement  cer t i fying that  cop ies  of t h e  
appeal have been provided the contracting officer. 
(3) The Office of Hearings and Appeals will notify 

the contracting officer of the date it received the appeal 
and the docket number assigned. The contracting offi- 
cer's response, if any, to the appeal must include appro- 
priate argument and evidence, must include the certifi- 
cation in paragraph (c)(2) of this section, and must be 
filed with the Office of Hearings and Appeals no later 
than 5 business days after receipt of the appeal.  The 
Office of Hearings and Appeals, if possible, will inform 



PART 19-SMALL BUSINESS PROGRAMS 19.304 

the contracting officer of its ruling on the appeal before date shall not apply to the pending acquisition, but shall 
the end of the solicitation period. The SBA decision, if apply to future acquisitions of the product or service. 
received before the date offers are due, shall be consid- 
ered final and the solicitation shall be amended to (i) 
reflect the decision and (ii) change the date offers are 19.304 Solicitation provision and contract clause. 

due, if appropriate. SBA rulings received after the due (a) The contracting officer shall insert the provision at 

(The next page is 19-27.) 
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accorded :I public or private organiration for the Irandl- 
capped 1'0s the purposes of other prcferent~al pro\ ~siolrs 
available to small I,llsincss concerns; c . g . ,  c l i~ ih i l i ty  for 
certificates of cornpetelicy or higher progress payment 
rates. 

(1) The contracting officer shall rely o n  tlic nll'eror's 
self-ccrtit'ication In a specific hid or [ > r o i J ~ ~ ; ~ l  tllat it i h  a 
publ ic  or pri\ .atc 01-gani~at ion for the h;tntlicapped 
unless another offcror or interested part! files a protest. 
An interested party may file a protest challenging 'In 
offerol . '~  sell'-ccrtil'icatiori by l'orwi~rding the protest to 
the contracting ol'l'iccr by close of busirlcss o n  the filth 
w o r k i n g  clay nl'ter hid o p e n i n g  o r  rccc lp t  of' the  

I 15.1003(a)(2)  notice from tlre contracting oificcr ot'tlre 
apparent ly successful offcror. Upon receipt 01' any 
protcst. whcthcr timely or untirncly. the contracting oi'l'i- 
cer shall pro~irptty I'orwarcl the protcst i u ~ d  ~ t s  supporting 
documcntntion directly to tlie Assocint,: Administrator 
fo r  Procurcr i icnt  A s s i s t a ~ l c c .  S r ~ i a l l  Bus inc5s  
Adminiatr:tt1o11. Upon rei~cipt ol' :I proleit, the SRA \ v I I I  
notify the contracting ofl'iccr and the prote5ter of the 
date i t  was received. mii that tlre status ol' the public or 
private organi/ation t'or the handicapped bclng chal- 
lengcd is under consideration Ily thc SHA. Within 10 
working dais after rccetving a protest, the SBA w ~ l l  
detern~ine the eligibility of the public or prlvate organi- 
zation 1'0s the handicapped anti notify the contracting 
ofl'icer. tlic protester. and the challcngcd offeror of' its 
decision I J ~  certified mail. return receipt requested. The 
dc tc~ . rn ina t lon  of' tlic A s s o c i ; ~ t c  A d i n ~ n i s t r a t o r  for  
Procurement Assistance. SRA, i h  final. Award will he 
made h a d  o n  this dcternlllration. Alter recclvlng a 
protcst i n \ ~ o l v ~ n g  tlic statuh ol 'n public or private org;uli- 
mtlon lor tlie handicapped, the contracting officer shall 
not nm,arcl the contract un t~ l  ( i )  tlie SBA h:ls n i x k  a sta- 
tus tlctcrminatlon or l i i )  I0 working days h a w  expired 
since S B 4 ' s  rccc~pt  of a protcst. whichever occurs first. 
H o w c ~ c r .  ;~warcl shall not be withhclci \\'hen the con- 
tracting ol'l'icer detesmtncs in writing that an au:ird Inlist 
be made to protect the puhlic interest. 

( 2 )  ,4ny srnall business i~f'feror wliich cspericnccs or 
is likely to expcricncc severe cconom~c inJury as a result 
of award to a public or psiv'~te org;ri~i/ntion l'or the 
handicapped may filc ;in appeal ol the  ward u ~ t h  the 
contracting ol'ficer. The appeal must be rccci \cd by 
close of h u s ~ n e s s  on the tenth working day after b ~ d  

I openlng or recelpt of tlic 15.1003(u)(2) notice I'rom the 
contracting ol'f'icer of the apparently sui.cessful ot'fcror. 
Upor scceipt 01' any ;rppeal. whether timely or untimely. 
or whether received bet'ore or after awi~rd.  the contruct- 
ing of'l'iccr shall forward the appeal and supporting doc- 
u~nentaticin directly to the Associate Administwtor lor 
P r o c u r e m e n t  A s s ~ s t a n c e .  S m a l l  B u s ~ n e s s  
Administration. whose dccls~on shall bc f'lnal. 'The con- 
tracting ol'l'ice~~ should. \\lien pract~cal,  u,~tliholil :~w;ird 

until cxpirat~on of'the 10-day appeal period. or: when an 
appeal is t'11cd. withhold award unt11 the contracting offi- 
cer receives thc SBA determination of' appeal. unless 
delay \vould be disadvantageous to the Government, 
The SBA shall notify h e  contracting officer of the SB.4 
determination and adt isc  the agency or department to 
take such actlon as ma) be appropriate to alleviate eco- 
nomic in.jury susta~ned or likely to he sustained by the 
concern. 

19.502 Setting aside acquisitions. 

19.502-1 Requirements for setting aside acquisitions. 
The contracrlng otf '~cer  shall set aslde an individual 

acquisition or class of'acquisitions when ~t is determined to 
be in the interest of' ( a )  maintaining or r i iob~lizing the 
Nation 's  l'ull p ro i iuc t~vc  capacity. ( b )  was or national 
defense proprnriis, or l c )  assuring that a 1':ilr proportion of 
Government contracts in each industry category is placed 
\\it11 small husiness concerns. and when tlie circumstances 
descr~bed in 19.502-2 or 19.502-3(a) eutst. This require- 
ment does nor npply to purchases of 52.500 or less, or pur- 
chases i'roni rcqu~rcd u)~ i rccs  of' suppl!, under Part 8 (c, ,q. ,  

Federal Prison Inciustrles. Committee for Purchase from 
People Who arc Blind or Severely Disabled. and Federal 
Supply ScIied~~Ie contracts 1 .  

19.502-2 Total set-asides. 
( a )  Each acquisition of supplies or services that has an 

anticipated dollar \,aluc exceeding S3.500. hut not over 
$100.000, is autotiratlcall!, reserved cxclusi\,cly for small 
huslness concerns and shall he set aside unless the con- 
tracting off'iccr determines there 15 not a reason;thle expec- 
tatlon of obtaining ci t fcr  I'rom t\vo or more responsible 
small business concerns that are cornpctitl\,e In terms of 
market prices, quality, and delivery. I t '  the contracting offi- 
cer does not proceed with the srnall business set-aside and 
purchases on an ~~nrcstr ic ted basis, the contractlng officer 
shall include 111 the contract filc the reason for this unre- 
stricted purchase. I f  the contracting of'f'icer recei1.e~ only 
one acceptable offer trom a responsihle small bus~ness con- 
cern in response to a set-aside,  the contracting officer 
should make an a\v:~rd to that firm. I f '  the contracting offi- 
cer receives n o  ncceptnhlc ofi'ers I'rom responsible small 
husiness concerns. the sct-xiclc shall bc \vithclram,n and the 
requirement, i t  still \,:tlld. slrall be resolic~tcd o n  an unre- 
stricted basis. The sni;~ll husiness reser\atlon docs not pre- 
clude the award of n contract with a value not greater than 
S 1 0 0 . 0 0 0  under S u h p x t  19.8, Contracting with the Small 
Bus~ncss  Administration. or under 19.IOOh(ci. Emerging 
sninll business set-aside. 

( b )  The contractlng ofl'icer shall set aside any acquisi- 
tion o w r  $l!)O.OOO Sor sinall bus~ness  participation when 
there is a rcasonablc expectation that i 1 ) offers will be 
ohtaineil I'rom ; k t  least t\\,o scsponslblc hiriall huslness con- 
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cerns offering the products of different small business con- 
cerns (but see paragraph ( c )  of this subsection); and (2)  
award will be made at fair market prices. Total small husi- 
ness set-asides shall not be made unless such a reasonable 
expectat ion exis ts  (but  see 19.502-3 as to partial set- 
asides). Although past acquisition history of an item or 
similar items is always important, it is not the only factor to 
be considered in determining whether a reasonable expec- 
tation exists. In making R&D small business set-asides, 
there must also be a reasonable expectation of obtaining 
from small businesses the best scientific and technological 
sources consistent with the demands of the proposed acqui- 
sition for the best mix of' cost, performances. and sched- 
ules. 

(c) For  set-asides other than for construction or ser- 
vices, any concern proposing to furnish a product which it 
did not itself manufacture must furnish the product of a 
small business manufacturer unless the SBA has granted 
either a waiver or exception to the nonmanufacturer rule 
(see Ig . l02( f ) ) .  In industries where the SBA finds that 
there are n o  small business manufacturers, i t  may issue a 
waiver to the nonmanufacturer rule (see 19.102(f)(4) and 
(5)).  In addition, SBA has excepted procurements pro- 
cessed under simplified acquisition procedures (see Part 
13), where the anticipated cost of the procurement will not 

alvcrs exceed $25,000. from the nonmanufacturer rule. W ' 

permit small businesses to provide any firm's product. The 
exception permlts small businesses to provide any domes- 
tic firms's product. In both of these cases, the contracting 
officer's determination in paragraph (b) ( l )  of this subsec- 
tion or the decision not to set aside a procurement reserved 
for small business under paragraph (a1 of this subsection 
will be based on the expectation of receiving offers from at 

17 nonmanu- least two responsible small businesses, indudin= 
facturers, offering the products of different concerns. 

(d) The requirerne~its of this subsection do not apply to 
acquisitions over $25 .000  during the period when set- 
asides cannot be considered for the four designated indus- 
try groups (see 19.1006(b)). 

19.502-3 Part ia l  set-asides. 
(a) The contracting officer shall set aside a portion of an 

acquisition, except for construction, for exclusive small 
business participation when- 

( I )  A total set-aside is not appropriate (see 19.502-2); 
(2) The requirement 1s severable into two or more 

economlc product~on runs or reasonable lots: 
(3 )  One or more small business concerns are expect- 

ed to have the technical competence and productive 
capacity to satisfy the set-aside portion of the require- 
ment at a fair market price; 

(4) The acquisition is not subject to simplified acqui- 
sition procedures; and 

(5) A partial set-aside shall not be made if there is a 
reasonable expectation that only two concerns (one 
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Iargc and one small) with capability will respond with 
offers unless a u t h o r i x d  by the head of a contracting 
activity on a case-by-case basis. Similarly. a class of 
acquisitions. not including construction, may be partial- 
ly set aside. Under certain specified conditions, partial 
set-asides may be used in con.junction with multiyear 
contracting procedures. 
(b) When the contracting officer determines that a por- 

tion of an acquisition is to be set aside, the requirement 
shall be divided into a set-aside portion and a non-set-aside 
portion, each of which shall (1)  be an economic production 
run or reasonable lot and ( 2 )  have terms and a delivery 
schedule comparable to the other. When practicable, the 
set-aside portion should makc maximum use of small busi- 
ness capacity. 

( c ) ( I )  The contracting officer shall award the non-set- 
aside portion using normal contracting procedures. 

(2)(i) After all awards have been made on the non- 
set-aside portion, the contracting officer shall negotiate 
with eligible concerns on the set-aside portion, as pro- 
vided in the solicitation, and make award. Negotiations 
shall be conducted only with those offerors who have 
submitted responsive offers on the non-set-aside por- 
tion. Negotiations shall be conducted with small busi- 
ness concerns in the order of priority as indicated in the 
solicitation (but see (c)(2)(ii) of this section). The set- 
aside portion shall be awarded as provided in the solici- 
tation. An offeror entitled to receive the award for quan- 
tities of an item under the non-set-aside portion and who 
accepts the award of additional quantities under the set- 
aside portion shall not be requested to accept a lower 
price because of the increased quantities of the award, 
nor  shall negot iat ion be  conduc ted  with a view to 
obtaining such a lower price based solely upon receipt 
of award of' both portions of the acquisition. This does 
not prevent acceptance by the contracting officer of vol- 
untary reductions in the price t'rom the low eligible 
offeror before award, acceptance of voluntary refunds, 
or the change of prices after award by negotiation of a 
contract modification. 

( i i )  If equal low offers are received on the non-set- 
aside portion from concerns eligible for the set-aside 
portion, the concern that is awarded the non-set-aside 
part of the acquisition sliall have first priority with 
respect to negotiat~ons t'or the set-aside. 

19.502-4 Methods of conducting set-asides. 
( a )  Total set-asides may be conducted by using simpli- 

fied acquisition procedures (see Part 13). sealed bids (see 
Part 14), or competitive proposals (see Part 15). Partial 
small business set-asides may be conducted using sealed 
bids (see Part 14), or competitive proposals (see Part 15). 

(b )  Except for offers on the non-set-aside portion of par- 
tial set-asides, offers received from concerns that d o  not 
qualify as small business concerns shall be considered non- 
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responsive and shall be rejected. However, before rejecting 19.502-5 Insufficient causes for not setting aside an 
an offer otherwise eligible for award because of questions acquisition. 
concerning the size representation, an SBA determination None of the following is, in itself, sufficient cause for 
must be obtained (see Subpart 19.3). not setting aside an acquisition: 

(The next page is 19-31.) 
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other than a minimal impact or involvement in contract per- 
formance. 

"Individual" means an offeroricontractor that has no more 
than o n e  e m p l o y e e  inc lud ing  tlie o f fc ror icon-  
tractor. 

23.504 Policy. 
( a )  No  o f f e r o r  o t h e r  than  a n  i n d i v i d u a l  sha l l  be 

cons idered  a respons ib le  source  ( see  9 .104-  1 ( g )  and 
19.602- 1 (a)(2)(i)) for a contract that exceeds the simplified 
acquisition threshold, unless it agrees that it will provide a 
drug-free workplace by- 

( I )  Publishing a statement notifying its employees that 
the unlawful manufacture, distribution, dispensing, pos- 
session, or use of a controlled substance is prohibited In 
the contractor's workplace, and specifying the actions that 
will be taken against employees for violations of such 
prohibition; 

(2) Establishing an ongoing drug-free awareness pro- 
gram to inform its employees about- 

(i) The dangers of drug abuse in the workplace: 
(ii) The contractor's policy of maintaining a drug- 

free workplace; 
(iii) Any available drug counseling, rehabilitation. 

and employee assistance programs; and 
( i v )  T h e  penal t ies  that may be imposed upon 

employees for drug abuse violations occurring in the 
workplace; 
(3) Providing all employees engaged in performance 

of the contract with a copy of the statement required by 
subparagraph (a ) ( l )  of this section; 

(4)  Notifying all employees in writing in the sLatement 
required by subparagraph ( a ) ( l )  of this section, that as a 
condition of employment  on a covered contract,  the 
employee will- 

(i) Abide by the terms of the statement; and 
(ii) Notify the employer in writing of the employ- 

ee's conviction under a criminal drug statute for a vio- 
lation occurring in the workplace no later than 5 days 
after such conviction; 
(5) Notifying the contracting officer in writing within 

10 days after receiving notice under subdivision (a)(4)(ii) 
of this section, from an employee or otherwise receiving 
actual notice of such conviction. The notice shall include 
the position title of the employee; 

(6) Within 30 days after receiving notice under sub- 
paragraph (a)(4) of this section of a conviction, taking one 
of the following actions with respect to ;my employee 
who is convicted of a drug abuse violation occurring in 
the workplace: 

(i) Taking appropriate personnel action against such 
employee. up to and including termination; or 

(ii) Requiring such employee to satisfactorily par- 
ticipate in a drug abuse assistance or rehabilitation 
program approved for such purposes by a Federal, 

State .  or local heal th,  law enforcement ,  o r  other  
appropriate agency. 
( 7 )  Making a good faith effort to maintain a drug-free 

~vorkplace through irnplernentation of subparagraphs 
(a)(  I ) through (a ) (6)  of this section. 
( b )  N o  individual shall be awarded a contract of any 

dollar value unless that ~ndividual agrees not to engage in 
the unlawful manufacture, distribution, dispensing, posses- 
sion. or use of a controlled substance while performing the 
contract. 

( c )  For a contract of 30 days or more performance dura- 
tion. the contractor shall comply with the provisions of para- 
p p h  (a) of this scctlon within 30 days after contract award, I 
unless tlie contracting ot'f'icer agrees in writing that circum- 
stances warrant a longer period of time to comply. Before 
granting such an extension, the contracting officer shall con- 
sider such factors as the number of contractor clnployees at 
the worksite, whether the contractor has or must develop a 
drug-free workplace program, and the number of contractor 
worksites. For contracts of' less than 30 days performance 
duration, the contractor shall comply with the provisions of 
paragraph (a) of this section as soon as possible, but in any 
case. by a date prior to when performance is expected to be 
completed. 

23.505 Contract clause. 
( a )  Cont rac t ing  off icers  shal l  inser t  the  c lause  at  

52.223-6,  Drug-Free Workplace, except  as  provided in 
paragraph i b )  of this sect ion,  in solicitations and con- 
tracts- 

( I )  Of any dollar value if the contract is expected to be 
awarded to an individual: or 

( 2 )  Expected to exceed the simplified acquisition 
threshold if the contract is expected to be awarded to 
other than an individual. 
( b )  Contracting officers shall not insert the clause at 

52.223-6, Drug-Free Workplace, in solicitations and con- 
tracts, it'- 

( 1 )  The rehultant contract is to be performed entirely 
outside of the United States, its territories. and its posses- 
sions: 

(2) The resultant contract is for law enforcement agen- 
cies, and the head of the law enforcement agency or 
designee involved determines that application of the 
requirements of this subpart would be inappropriate in 
connection with the law enforcement agency's undercover 
operations; or 

(3 )  Inclusion of these requirements would be inconsis- 
tent with the international obligations of the United States 
or with the laws and regulations of a foreign country. 

23.506 Suspension of payments, termination of con- 
tract, and debarment and suspension actions. 
(a)  After determining in writing that adequate evidence to 

suspect any of the causes at paragraph (d)  of this section 
23-5 
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exists, the contracting officer may suspend contract payments 
in accordance with the procedures at 32.503-6(a)(1). 

(b) After determining in writing that any of the causes at 
paragraph (d) of this section exist, the contracting officer 
may terminate the contract for default. 

(c) Upon initiating action under paragraph (a) or (b) of 
this section, the contracting officer shall refer the case to the 
agency suspension and debarment official, in accordance 
with agency procedures, pursuant to Subpart 9.4. 

(d) The specific causes for suspension of contract pay- 
ments, termination of a contract for default, or suspension 
and debarment are- 

(1 )  The  contractor has failed to comply with the 
requ i rements  of  t h e  c lause  a t  52 .223-6 ,  Drug-Free 
Workplace; or 

(2) The number of contractor employees convicted 
of violations of criminal drug statutes occurring in the 
workplace indicates that the contractor has failed to 
make a good faith effort to provide a drug-free work- 
place. 
(e) A determination under this section to suspend contract 

payments, terminate a contract for default, or debar or sus- 
pend a contractor may be waived by the agency head for a 
particular contract, in accordance with agency procedures, 
only if such waiver is necessary to prevent a severe disrup- 
tion of the agency operation to the detriment of the Federal 
Government or the general public (see Subpart 9.4).  The 
waiver authority of the agency head cannot be delegated. 

SUBPART 23.6-NOTICE OF RADIOACTIVE 
MATERIAL 

23.601 Requirements. 
(a )  T h e  c lause  at 52 .223-7 ,  Not ice  of Radioact ive 

Materials, requires the contractor to notify the contracting 
officer prior to delivery of radioactive material. 

(b) Upon receipt of the notice, the contracting officer 
shall notify receiving activities so that appropriate safeguards 
can be taken. 

(c) The clause permits the contracting officer to waive 
the notification if the contractor certifies that a notification 
on prior deliveries is still accurate. The contracting officer 
may waive the notice only after consultation with cognizant 
technical representatives. 

(d) The contracting officer is required to specify in the 
clause at 52.223-7, the number of days in advance of deliv 
ery that the contractor will provide notification. The deter- 
mination of the number of days should be done in coordina- 
tion with the installationlfacility radiation protection officer 
(RPO). The R P O  is responsible for insuring the proper 
license, authorization or permit is obtained prior to receipt of 

the radioactive material. 

23.602 Contract clause. 
T h e  contract ing off icer  shal l  inser t  the  c lause  a t  

52.223-7, Notice of Radioactive Materials, in solicitations and 
contracts for supplies which are, or which contain- (a) 
radioactive material requiring specific licensing under regula- 
tions issued pursuant to the Atomic Energy Act of 1954; or (b) 
radioactive material not requiring specific licensing in which 
the specific activity is greater than 0.002 microcuries per gram 
or the activity per item equals or exceeds 0.01 microcuries. 
Such supplies include, but are not limited to, aircraft, ammuni- 
tion, missiles, vehicles, electronic tubes, instrument panel 
gauges, compasses and identification markers. 

SUBPART 23.7-CONTRACTING FOR 
ENVIRONMENTALLY PREFERABLE AND 

ENERGY-EFFICIENT PRODUCTS AND SERVICES 

23.701 Applicability. 
This subpart prescribes policies for obtaining environ- 

mentally preferable and energy-efficient products and ser- 
vices. 

23.702 Authorities. 
(a) Resource Conservation and Recovery Act (RCRA) 

(42 U.S.C. 6901, et seq.). 
(b) National Energy Conservation Policy Act (42 U.S.C. 

82628). 
(c) Pollution Prevention Act of I990 (42 U.S.C. 13101, et 

seq.). 
(d) Executive Order 12873, October 20, 1993. 
(e) Executive Order 12856, August 3, 1993. 
(f) Executive Order 12902, March 8, 1994, 

23.703 Definitions. 
"Environmentally preferable" means products or services 

that have a lesser negative effect on human health or the 
environment when compared with competing products or 
services that serve the same purpose. This comparison 
should use principles recommended in guidance issued by 
EPA (see Executive Order 12873, Section 503), and may 
consider raw materials acquisition, production, manufactur- 
ing, packaging, distribution, reuse, operation, maintenance, 
or disposal of the product or service. 

"Recycling" means the series of activities, including col- 
lection, separation, and processing, by which products or 
other materials are recovered from the solid waste stream 
for use in the form of raw materials in the manufacture of 
products other than fuel for producing heat o r  power by 
combustion. 
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Acquisition from Nonprofit Agencies Employing People 
Who Are Blind or Severely Disabled; or 

(g) Purchases of products that are excluded from duty- 
free treatment for Caribbean countries under 19 U.S.C.  
2703 (b); which presently are- 

( I )  Textiles and apparel articles that are subject to 
textile agreements; 

(2) Footwear, handbags, luggage, flat goods, work 
gloves, and leather wearing apparel not designated as 
eligible articles for  this purpose of the Generalized 
System of Preferences under Title V of the Trade Act of 
1974; 

(3)  Tuna, prepared or preserved in any manner in air- 
tight containers; 

( 4 )  P e t r o l e u m ,  o r  a n y  p r o d u c t  d e r i v e d  f r o m  
petroleum; and 

( 5 )  W a t c h e s  a n d  w a t c h  p a r t s  ( i n c l u d i n g  c a s e s ,  
bracelets and straps), of whatever type including, but 
not limited to, mechanical, quartz digital or quartz ana- 
log, if such watches or watch parts contain any material 
that is the product of any country to which the Tariff 
Schedule of the United States (TSUS) column two rates 
of duty apply. 

25.404 [Reserved] 

25.405 Procedures. 
When the Trade Agreements Act o r  North American 

Free Trade Agreement (NAFTA) applies. the following 
procedures shall be used: 

( a )  Contracting officers shall comply with the require- 
ments of 5.203. Publicizing and response time. 

(b)  Agencies shall not impose technical requirements 
solely to preclude the acquisition of eligible products. 

(c)  Offers received in response to solicitations anticipat- 
ing competitive negotiations shall be opened in the pres- 
ence of an impartial witness. whose name shall be recorded 
in the contract file. 

(d)  Solicitations shall specify that offers involving eligi- 
ble products from designated, NAFTA, or Caribbean Basin 
countries shall be submitted in the English language and in 
U.S. dollars. 

(e)  Within three days after a contract award for an eligi- 
ble product, agencies shall give unsuccessful offerors from 
designated or NAFTA countries notice in accordance with 
14.409- I and 15.1003. "Day." for purposes of the notifica- 
tion process, means calendar day, except that the period 
will run until a day which is not a Saturday, Sunday, or 
legal holiday. 

25.406-25.407 [Reserved] 

25.408 Solicitation provisions and contract clauses. 
(a )  The contracting officer shall insert- 

( I )  T h e  p r o v i s i o n  at  5 2 . 2 2 5 - 8 .  B u y  A m e r i c a n  

Act-Trade A g r e e m e n t s - B a l a n c e  of' P a y m e n t s  
Program Cert i f icate .  in sol ici ta t ions containing the 
clause at 52.225-9: 

( 2 )  T h e  c l a u s e  at  5 2 . 2 2 5 - 9 .  B u y  A n i e r ~ c a n  
Act-Trade A g r e e m e n t s - B a l a n c e  of  P a y m e n t s  
Program. In solicitations and contracts  for supplies 
where the contracting of'ficer has determined that the 
acquisition is subject to the Trade Agreements Act: 

( 3 )  T h e  prov is ion  at 5 2 . 2 2 5 - 2 0 .  Buy A m e r i c a n  
Act-North A m e r i c a n  F r e e  T r a d e  A g r e e m e n t  
Implementation Act-Balance of Payments Program 
Pro\ , is ion,  In sol ici ta t ions con ta in ing  the clause at 
52.225-21. Use the provision with its Alternate I if the 
acquisition value is between S;2.5,000 and $50.000; and 

( 4 )  T h e  c l a u s e  at 5 2 . 2 2 5 - 2 1 .  B u y  A m e r i c a n  
Act-North A m e r i c a n  F r e e  T r a d e  A g r e e m e n t  
Implementation Act-Balance of Payments Program, in 
solicitations and contracts for supplies where the con- 
tracting officer ha\ determined that the acquisition is not 
suhject to the Trade Agrcerncnts Act hut is suh.ject to 
NAFTA. Use the clause w ~ t h  its Alternate I if the acqui- 
sition \ , d u e  is hetween .F;25,000 and $50.000. 
ih )  The contracting off'icer shall rely on the offeror's 

certificat~on as submitted. 
i c )  The clause prescript~ons at paragraph ( a )  ol' this seL- 

tion shall apply where any item under a multiple item solic- 
itation is determined to he suhject to the Trade Agreements 
Act  o r  Nor th  A r t i c r ~ c a n  F r e e  T r a d e  A g r e e m e n t  
Implementation Act. If' the Acts do not apply to all of the 
items being solicited, the contracting officer shall indicate, 
in the schedule, those items that are exempt. 

( d )  The contracting ol'f'icer shall insert the provisions at 
52.214-34. Submission of Offers in the English Language. 
and 5 2 . 2 1 4 - 3 ,  Submission of' Offers in U.S. Currency, in 
all solicitations sub,ject to the Trade Agreements Act or 
NAFTA. 

SUBPART 25.5-USE OF FOREIGN CURRENCY 

25.501 Policy. 
( a )  Unless a specific currency is required hy internation- 

a1 a g r e e m e n t  o r  by the  T r a d e  A g r e e m e n t s  A c t  ( s e e  
25.405(d)) ,  contracting officers shall determine whether 
solicitations for contracts to he entered into and performed 
outside the United States will require submission of offers 
either in U.S. currency or in a specified foreign currency. 
In unusual circumstances, the contracting officer ma!' per- 
mit suhmissic-rn of ol'fers in other than a specified currency. 

( h )  To ensurc n I'air evaluation of oi'f'crs. solicitations 
should generally require all offers to be p r ~ c e d  In the same 
currency. However, if submission of offers in other than a 
specified currency is permitted, the contracting officer shall 
convert the offered prices to U.S. currency for evaluation 
purposes. The contracting officer shall use the current 
market exchange rate from a commonly used source in 
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effect on the (1) date of bid opening for sealed bid acquisi- 
tions, (2)  closing date  for negotiated acquisitions when 
award is based on initial offers, or (3) due date for receipt 
of best and final offers, for other negotiated acquisitions. 

(c) If contracts are priced in foreign currency, agencies 
must ensure that adequate funds are available to cover cur- 
rency fluctuations in order to avoid a violation of the Anti- 
Deficiency Act. 

25.502 Solicitation provision. 
T h e  contracting officer shall insert the provision at  

52.225-4, Evaluation of Foreign Currency Offers, in solici- 
tations if the use of other than a specified currency is per- 
mitted. The contracting officer shall insert the source of 
the rate to be used in the evaluation of offers. 

SUBPART 25.6-CUSTOMS AND DUTIES 

25.600 Scope of subpart. 
T h i s  subpar t  p rov ides  pol icies  and procedures  fo r  

exempting from import duties certain supplies purchased 
under  G o v e r n m e n t  con t rac t s .  Regula t ions  govern ing  
importations and duties are contained in the "Customs 
R e g u l a t i o n s "  i s s u e d  by  t h e  U . S .  C u s t o m s  S e r v i c e ,  
Department of the Treasury (Chapter 1, Title 19 of the 
Code of Federal Regulations). 

25.601 Definition. 
"Customs territory of the United States," as used in this 

subpart, means the States, the District of ~ o l u m b i a ,  and 
Puerto Rico. 

25.602 Policy. 
United States laws impose duties on foreign supplies 

imported into the customs territory of the United States. 
Certain exemptions from these dut ies  are available to 
Government agencies. Agencies shall use these exemptions 
whenever the anticipated savings to appropriated funds will 
outweigh the administrative costs associated with process- 
ing required documentation. 

25.603 Procedures. 
( a )  Generul .  Except  a s  provided e l sewhere  in the 

Customs Regulations (see 19 CFR 10.100), all shipments 
of imported supplies purchased under Government con- 
tracts are subject to the usual Customs entry and examina- 
tion requirements. Unless the agency obtains an exemption 
(see 25.604), those shipments are also subject to duty. 

(b) Fornzal entr). und release. (1) Upon receipt of a 
notice from a Government contractor or customs office of 
the arrival, or pending arrival, of a shipment of supplies 
entitled to duty-free entry, the contracting officer normally 
shall execute- 

( i )  C u s t o m s  F o r m  7501 ,  Consumpt ion  Entry, 
which shall serve as  both the entry and the entry 
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summary (see 19 CFR Parts 14 1 - 142) (two copies to 
be forwarded to the District Director of Customs at 
port of entry); 

(ii) Customs Form 7501-A. Consumption Entry 
Permit (one copy to be forwarded to the District 
Director of Customs at port of entry); and 

(iii)  Ei ther  a duty-free entry cer t i f icate  when 
required in accordance with 25.604 (two copies to be 
forwarded to the District Director of Customs at port 
of  e n t r y )  o r  C u s t o m s  F o r m  7 5 0 6 ,  W a r e h o u s e  
Withdrawal Conditionally Free of Duty, and Permit 
(two copies to be forwarded to the District Director 
of Customs at warehouse location). 
(2 )  Customs forms are available from any District 

Director of Customs Office or United States Customs 
port .  Da ta  fo r  comple t ing  c u s t o m s  f o r m s  shal l  be 
obtained from the contractor. 
(c) Immediate e n t v  and release. Imported supplies pur- 

chased under Government contracts are regarded as ship- 
ments, the immediate delivery of which is necessary under 
the provisions of 19 U . S . C .  1448(b) .  Request  for their 
release from Customs custody before formal entry and 
release shall normally be made by the contracting officer 
by f i l ing  C u s t o m s  F o r m  3 4 6 1 .  I m m e d i a t e  D e l i v e r y  
Application, with the District Director of Customs at port 
of entry. Forms for formal entry and release must be filed 
within a reasonable time thereafter. Applications for imme- 
diate delivery may be limited to particular shipments or 
may cover  all shipments under a Government  contract.  
They may be approved for specific or indefinite periods of 
time (see 19 CFR 10.101 and 19 CFR Part 142, Subpart A, 
for requirements). 

25.604 Exempted supplies. 
(a) Schedule 8 of the Tariff Schedules of the United 

States (19 U.S.C. 1202) lists supplies for which exemptions 
from duty may be obtained when imported into the cus- 
toms territory of the United States under a Government 
contract.  For  certain of these supplies, the contracting 
agency must certify to the Commissioner of Customs that 
they are for the purpose stated in the Tariff Schedule (see 
19 CFR 10.102-104, 10.110, 10.114-119, 10.121, and 15 
CFR 301 for requirements and formats). 

(b) Supplies (as opposed to equipment) for Government- 
operated vessels or aircraft may be withdrawn from any 
customs-bonded warehouse, from continuous customs cus- 
tody elsewhere than in a bonded warehouse, or from a for- 
eign-trade zone free of duty and internal revenue tax as 
provided in 19 U.S.C. 1309(a). The contracting activity 
shall cite this authority on the appropriate customs form 
when making such purchases (see 19 CFR 10.59(a)). 
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PART 31 

CONTRACT COST PRINCIPLES AND 
PROCEDURES 

31.000 Scope of part. 
This part contains cost principles and procedures for ( a )  

the pricing of contracts, subcontracts, and modifications to 
contracts and subcontracts \vhene\.er cost nn,~lysis is per- 
formed (see 15.805-3) and ( b )  the determination. negotia- 
tion, or allowance of costs when required hy a contract 
clause. 

31.001 Definitions. 
"Accrued benefit cost method" means an actuarial cost 

method under which units of benefit are assigned to each 
cost accounting period and are valued as the! accrue; i.e., 
based on the services performed by each employee in the 
period involved. The measure of normal cost under this 
method for each cost accounting period is the present value 
of the units of benefit deemed to be credited to employees 
for service in that period. The measure of the actuarial lia- 
bility at a plan's inception date is the present value of the 
units of benefit credited to employees !'or s e n  ice priol. to 
that date. (This method is also known as the unit credit cost 
method.) 

"Accumulating costs" means collecting co\t data in an 
organized manner. such as through n system of'nccounts. 

"Actual cash v:due" means the cost of replacing tiarn- 
aged property with other property of' like kintl and quality 
in the physical condit ion of' the property ~nirnediatcly 
before the riamage. 

"Actual costs." as used in this part (other than Subpart 
3 1.6), means amounts  determined on the b x ~ s  of costs 
incurred, as distinguished from !'orec:~stcd costs.  Actual 
costs include standard costs properly adjusted for applica- 
ble variances. 

"Actuarial assumption" means a prediction of' future 
conditions affecting pension costs ;  e . g . .  mortality rate. 
employee turnover, compensation levels,  pension fund 
earnings, and changes in values of pension l'iir~ds :~sscts. 

"Actuarial cost method" means a technique which uses 
actuarial assumptions to measure the present \,slue of' 
future pension benefits and pension fund aclministrati\,e 
expenses, and which assigns the cost of such benet'lts and 
expenses to cost accounting periods. 

"Actuarial gain and loss" means the effect on pension 
cost resulting from differences between actuarial assump- 

tions 2nd actual cxperlcnce. 
"Actuarial l iah~li ty"  I n c a n  pension cost attributable, 

under the actuarial cost ~riethocl in use. to years hefore the 
date of a particular actuarial valuation. As of' such date. the 
nctu;u'i,tl liability represents the excess ( i t '  tile present \,slue 

of the t'uture henefits anti atiministrati\c e.ipcnses over the 
present valuc o f  f'uturc contributions. t'or the normal cost 
I'or 211 plan past~cipants anti henef'icinries. The cxcess of'the 
actuarial liability over the value of the assets of a pension 
plan is the unfunded actuxial liability. 

".Actuarial \.aluation" nlcans the tleter~nlnntion. as of a 
spc~~t ' i e t l  date. of' the norrnal cost. nctuxial liability. \ d u e  
01' the w e t s  of n pension !'und. and othcr rele\.;~nt values 
for the pension plan. 

"Allocate" means to assign an Item of cost. or a group 
of items of cost, to one or more cost ob.jecti\,es. This term 
includes both direct assignment ot' cost and the reassign- 
ment of a share from an indirect cost pool. 

"Business unit" means any segment of an organization, I 

or an entire business organizat~on ~vhich i \  not di\,ideci into 
segments. 

"Co~npensated personal absence" means an) absence 
from work for reasons such as illness. vacation. holidays. 
.jur!, dut!,. military training, or pcrsonal ; ~ c t ~ \  itics for \{ h ~ c h  
an employer pays compensation directl!. to n n  crnployee In 
accordance with a plan (11- custom of the cmplo!,cr. 

"Cost input" means the cost. except general anti admin- 
istrative (GKrA) c x p c n c s .  whicli f'os con t rxr  costing pur- 
poses is nllocablc to the product~on of yoocls :lnd services 
during ;I cost xxountlng period. 

"Cost objccti\c." as used in chis part (other than Subpart 
3 1.61. m a n s  a f'unct~cln, org:ini;/:~tionaI sub~ii \ , is ion,  con- 
tract, or. other nark u n ~ t  for which cost cI:ita arc des~red  and 
for ~vliich pro\ ision I \  made to ;iccurnulatc anti measure the 
cost ot'proccsscs. p r o d ~ c ~ s .  jobs. c;ipit;~l~/ed pro,jects. ctc. 

"Cost 01' capital coriinlittetl to I'acilitics" means an 
11nputec1 cost detcrm~neti 13). applying a co\t of' money rate 
to facilities cap~tal .  

"Def'erred compensation" n x m s  an award made by an 
employer  to conipensatc an employee  In ;I future cost  
account~ng period or pcriocls for servlccs rendered In one 
or more cost acctiunt~rig periods bet'orc the date of the 
recelpt of' compensation hy the elnploqec. TI11 definition 
shall not include the alnount of' >.ear cnd accruals  t ' o~  
salaries. wages. or bonuws thnt i1r.c to hc pa t i   thin a rca- 
sonable per~od  of' time after the end of' :I cost xcc~unt ing  
period. 

"Defined-benct'it pension plan" means a pension plan in 
which the benefits to hc paid. or the bask f'or determining 
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such benefits, are established in advance and the contribu- 
tions are intended to provide the stated benefits. 

"Defined-contribution pension plan" means a pension 
plan in which the contributions to be made are established 
in advance and the benefits are determined thcrehy. 

"Directly associated cost'' means any cost which is gen- 
erated solely as a result of the incurrence of' another cost, 
and which would not have been incurred had the other cost 
not been incurred. 

"Estimating costs" means the process of  forecasting a 
future result in terrns of cost, based upon information avail- 
able at the time. 

"Expressly unallowable cost" means a particular item or 
type of cost which,  under the express provisions of an 
appl icable  law. regulat ion,  o r  contract ,  is specifically 
named and stated to be unallowable. 

"Facilities capital" means the net book value of tangible 
capital assets and of those intangible capital assets that are 
subject to amortization. 

"Final cost ob.jective," as used in this part (other than 
Subparts 3 1.3 and 3 1.6),  means a cost objective that has 
allocated to it both direct and ~ndirect costs and, in the con- 
tractor's accumulation system. is one of the final accumula- 
tion points. 

"Fiscal year," as used in this part, rneans the accounting 
period for which annual financial statements are regularly 
prepared, generally a period of 12 months, 52 weeks, or 53 
weeks. 

"Funded pension cost," as used in this part. means the 
portion of pension costs for a current or prior cost account- 
ing period that has been paid to a funding agency. 

"General and administrative (G&A) expense" means 
any management, financial. and other expense which is 
incurred by or allocated to a business unit and which is for 
the general management and administration of' the business 
unit as a whole. G&A expense does not include those man- 
agement expenses whose beneficial or ca~lsal  relationship 
to cost objectives can be more directly measured by a base 
other than a cost input base representinp the total activity 
of a business unit during a cost accounting period. 

"Home office" means an office responsible for directing 
or managing two or more, but not necessarily all, segments 
of an organization. It typically establishes policy for, and 
provides guidance to, the segments in their operations. It 
usually performs management, super\~isory, or administra- 
tive functions, and may also perform service functions in 
support of the operations of the various segments. An orga- 
nization which has intermediate levels, such as groups. 
may have several home offices which report to a common 
home office. An intermediate organization may be both a 
segment and a home office. 

"Immediate-gain actuarial cost method" means any of 
the several actuarial cost methods under which actuarial 
gains and losses are included as part of the unfunded actu- 
arial liability of the pension plan, rather than as part of the 
normal cost of the plan. 

"Independent research and development (IR&D) cost" 
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means the w s t  of ef'fort which is neither sponsored by a 
grant. nor required in performing a contract,  and which 
falls within any of' the f'ollowing four  areas:  ( a )  basic 
rcscarch. (h i  applied research. ( c )  development, and (d) 
systems xid other concept I'ormulntion studies. 

"Indirect coat pools." as uscd in this part (other than 
Suhparts3 1.3 anti 3 I . 6 ) .  Incans groupings of incurred costs 
idcntif'icd Lvith two or niore cost oh.jecti\es hut not identi- 
t'iccl spccil'ically with an! I'inal cost ohjccti\,e. 

"Insurance administration cxpenscs" means the contrac- 
tor' costs of'atlmlnistering an Insurance program; c.g.,  the 
costs of' operating an insurancc or risk-nianagenient depart- 
ment, processing claims, actuarial fees. and service fees 
paid to insurancc companies, trustees, or technical consul- 
tants. 

"Intangible capital asset" means an asset that has no 
physical substance. has Inore than minimal value, and is 
cxpccted to be held by an enterprise for continued use or 
possession be>ond the current accounting period for the 
hcnef'its i t  y~clcls. 

"Joh." as uscd in this part. means a homogeneous cluster 
of' wclrk tusks, the completion of' u,hich serves an enduring 
purpose l'or the organization. Taken as a \vhole, the collec- 
tion of tasks, duties, and responsibilities constitutes the 
assignment for one or more individuals whose work is of 
the same nature and is performed at the same skill1 respon- 
sibility level-as opposed to a position, which is a collec- 
tion of tasks assigned to a specific individual. Within a 
job, there may be pay categories which are dependent on 
the degree 01' supervision required by the employee while 
performing assigned tasks u.hich are performed by all per- 
sors  v,ith the same job. 

"Job class of employees." as uscd in this part. means 
employees performing 111 pos~tions \vithin the same job. 

"Lahor cost at standard" means a preestablished mea- 
sure o f t h e  labor element of cost, computed by multiplying 
labor-rate standard by labor-time standard. 

"Labor market." as uscd in this part. rneans a place 
where individuals exchange their labor for compensation. 
Labor markets ase identified and defined by a combination 
of' the following f'actors: ( 1 )  geography. ( 2 )  educat ion 
andlor  technical background required,  ( 3 )  exper ience  
required by the job. (4)  licensing or certification require- 
ments, (5)  occupational membership, and (6) industry. 

"1,abor-sate standard" means a preestablished measure, 
expressed In monetary terrns. ol'the price of labor. 

"Labor-time standard" means a preestablished measure, 
expressed in temporal terms, of the quantity of labor. 

"Material cost at standard" means a preestablished rnea- 
sure of the material elements of cost, computed by multi- 
plying material-price standard by material-quantity stan- 
dard. 

"Material-price standard" means a preestablished mea- 
sure, expressed in monetary terms, of the price of material. 

"Material-quantity standard" means a preestablished 
nieasurc. expressed in physical terrns, of the quantity of 
material. 
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31.107 Contracts with State,  local, and federally 
recognized Indian tribal governments. 
(a)  Subpart 3 I . 6  provides principles 2nd standartis for 

determining costs applicable to contracts w ~ t h  State. local. 
and federally recognized Indian trihal governments. They 
provide the basis for a uniform approach to the problenn 01' 
determining costs and to promote efficiency and bettcs 
relationships between State, local, and federally recognized 
Indian tribal governments. and Federal G o ~ c r n m e n t  enti- 
ties. They apply to all programs that involve contracts with 

w\ ,e rn-  State, local, and federally recognized Indian tribal . 
ments, except contracts with-- 

( 1 )  Publicly financed educational inst~tutions subject 
to Subpart 3 1.3: or 

( 2 )  Publicly owned hospitals and other pro\iders of' 
medical care subject to requirements promulgated by the 
sponsoring Government agencies. 
(b) The Office of Management and Budget will approve 

any other exceptions in particular c i~ses wheu adecl~iate ,jus- 
tification is presented. 

31.108 Contracts with nonprofit organizations. 
Subpart  3 1.7 provides principles and  .;tand;irti~ I'or 

determining costs applicable to contracts with nonprol'it 
organizations other than educational institutions, State and 
local go \ , e rnments .  a n d  those nonprofit  o r g a n ~ z a t i o n s  
exempted under OMB Circular No. A- 122. 

31.109 Advance agreements. 
(a) The extent of allowability o f  the costs ~ m w c t l  in this 

part applies broadly to many accounting systems in varying 
contract situations. Thus, the reasonahlcncss, the allocahil- 
ity and the allowability undcr the specific coyt principles at 
Subparts 3 I .2 ,  3 I .3. 3 1.6. and 3 1.7 of cestai~i costs may he 
difficult to determine. To avoid possihle sutiseyucnt disal- 
lowance or dispute based on unrcasonnhlcnc.\s, uri;~llocabil- 
ity or unallon,ability undcr tlie specific cost principles ;it 

Subparts 3 1.2. 3 1.3, 3 1.6, and 3 I .7 ,  con t rx t ln f  of'ficcrs 
and contractors should seek advance agreement on the 
t rea tment  of  spec ia l  o r  unusual  cos t s .  Hon ,cvcr ,  an 
advance agreement is not an absolute requircrnent and the 
absence of an advance agreement on any cost wll not, in 
itself, affcct the reasonableness, allocabilit! or  the allows- 
bility under the specific cost pr inc~ples  iit Subpnrts 3 I .2.  
3 I .3, 3 1 .O,  and 3 1.7 of that cost. 

(b )  Advance agreements may be ~iegoti:~teii elthcr before 
or during a contract hut should be negotiated bel'osc incur- 
rence of the costs involved. The agreements tilust bc in 
writing, executed by both contracting parties. and ~ncorpo-  
rated into appl icable  current  and future 1,ontracts.  A n  
advance agreement shall contain a statelncnt of its npplica- 
bility and duration. 

(c)  The  contracting officer is not authcrri/eti by this 
31.109 to agree to a treatment of costs inconsistent with 
this part. For example, an advance agreemen! may not pro- 
vide that, notwithstanding 3 1.205-20, interest i x  allowable. 

(d )  Advance agreements 111ay he ncgotiatcd with ;I par- 
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operated (GOCO) plant contracts (see 3 1.203(f)); 
I (14) Costs of construction plant and equipment (see 

3 l . lO5(d)); 
(15) Costs of public relations and advertising; and I ( 16) Training and education costs (see 3 1.205-44(h)). 

31.110 Indirect cost rate certification and penalties on 
unallowable costs. 
(a) Certain contracts require certification of the indirect 

cost rates proposed for progress, billing, or final payment 
purposes. See 42.703-2 for administrative procedures regard- 
ing the certification provisions and the related contract clause 
prescription. 

(b) If unallowable costs are included in final indirect cost 
settlement proposals, penalties may be assessed. See 42.709 
for administrative procedures regarding the penalty assess- 
ment provisions and the related contract clause prescription. 

SUBPART 31.2-CONTRACTS WITH 
COMMERCIAL ORGANIZATIONS 

31.201 General. 

31.201-1 Composition of total cost. 
(a) The total cost of a contract is the sum of the direct 

and indirect costs allocable to the contract, incurred or to 
be incurred, less any allocable credits, plus any allocable 
cost of money pursuant to 3 1.205- 10. In ascertaining what 
constitutes a cost, any generally accepted method of deter- 
mining or estimating costs that is equitable and is consis- 
tently applied may be used, including standard costs prop- 
erly adjusted for applicable variances. See 3 1.201-2(b) and 
(c) for Cost Accounting Standards (CAS) requirements. 

(b) While the total cost of a contract includes all costs 
properly allocable to the contract, the allowable costs to the 
Government are limited to those allocable costs which are 
allowable pursuant to Part 31 and applicable agency sup- 
plements. 

31.201-2 Determining allowability. 
(a) The factors to be considered in determining whether 

a cost is allowable include the following: 
(1) Reasonableness. 
(2) Allocability. 
(3) Standards promulgated by the C A S  Board, if 

applicable; otherwise, generally accepted accounting 
principles and practices appropriate to the particular cir- 
cumstances. 

(4) Terms of the contract. 
(5) Any limitations set forth in this subpart. 

(b) Certain cost principles in this subpart incorporate the 
measurement, assignment, and allocability rules of selected 
C A S  and limit the allowability of costs to the amounts 
determined using the criteria in those selected standards. 
Only those CAS or portions of standards specifically made 
applicable by the cost principles in this subpart are manda- 
31-8 

tory unless the contract is CAS-covered ( see  Part 30). 
Business units that are not otherwise subject to these stan- 
dards under a CAS clause are subject to the selected stan- 
dards only for the purpose of determining allowability of 
costs on Government contracts. Including the selected stan- 
dards in the cost principles does not subject the business 
unit to any other CAS rules and regulations. The applica- 
bility of the CAS rules and regulations is determined by the 
CAS clause, if any, in the contract and the requirements of 
the standards themselves. 

(c) When contractor accounting practices are inconsis- 
tent with this Subpart  3 I .2 ,  costs resulting from such 
inconsistent practices shall not be allowed in excess of the 
amount that would have resulted from using practices con- 
sistent with this subpart. 

(d) A contractor is responsible for accounting for costs 
appropriately and for maintaining records, including support- 
ing documentat ion,  adequate to demonstrate  that costs 
claimed have been incurred, are allocable to the contract, and 
comply with applicable cost principles in this subpart and 
agency supplements. The contracting officer may disallow 
all or part of a claimed cost which is inadequately supported. 

31.201-3 Determining reasonableness. 
(a )  A cost is reasonable if, in its nature and amount, i t  

does not exceed that which would be incurred by a prudent 
p e r s o n  in t h e  c o n d u c t  of  c o m p e t i t i v e  b u s i n e s s .  
Reasonableness of specific costs must be examined with 
particular care In connection with firms or their separate 
divisions that may not be subject to effective competitive 
restraints.  N o  presumption of reasonableness  shall be 
attached to the incurrence of costs by a contractor. If an ini- 
tial review of the facts results in a challenge of a specific 
cost by the contracting officer or the contracting officer's 
representative, the burden of proof shall be upon the con- 
tractor to establish that such cost is reasonable. 

(b) What is reasonable depends upon a variety of con- 
siderations and circumstances, including- 

( I )  Whether it is the type of cost generally recog- 
nized as ordinary and necessary for the conduct of the 
contractor's business or the contract performance; 

(2)  Generally accepted sound business practices, 
arm's-length bargaining, and Federal and State laws and 
regulations; 

( 3 )  T h e  c o n t r a c t o r ' s  r e s p o n s i b i l i t i e s  t o  t h e  
Government, other customers, the owners of the busi- 
ness, employees, and the public at large; and 

(4)  Any significant deviations from the contractor's 
established practices. 

31.201-4 Determining allocability. 
A cost is allocable if it is assignable or chargeable to 

one or more cost objectives on the basis of relative benefits 
received or other equitable relationship. Subject to the fore- 
going, a cost is allocable to a Government contract if it- 

(a) Is incurred specifically for the contract; 
(b) Benefits both the contract and other work, and can 
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most spec~fically deals with, or best capture! the cscnt ial  
nature of, the cost at issue. 

31.205 Selected costs. 

31.205-1 Public relations a n d  advertising costs. 
(a) "Public relations" means all functions and activities 

dedicated to- 
(1)  Maintaining, protecting, and enhancing the Image 

of a concern or its products; or 
(2 )  Maintaining or promoting reciprocd understand- 

crc. 0s ing and favorable relations with the publ~c  at Inr, 
any segment of the public. The term public selat~ons 
includes activities associated with arcas such ;is ad\er-  
tising, customer relations, etc. 
(b) "Advertising" means the use of media to promote 

the sale of products or services and to accomplish the activ- 
ities referred to in paragraph (d)  of this subsection. regard- 
less of the medium employed, when the advertiser Ins  con- 
trol over the form and content of' what will appear. the 
media in which it will appear, and when i t  w111 appear. 
Advertising media include hut arc not lirnitcd to ccin\cn- 
tions, exhibits, free goods, samples. magwlnes,  ne\i!p;~- 
pers, trade papers, direct mail, dealer cards. ~ v i n d o n  di5- 
plays, outdoor advertising, radio, and television. 

(c )  Public relations and advertising cos \ s  inci~idc the 
costs of media time and space, purchased scrvi ics  per- 
formed by outside organizations, as well as the applicahlc 
portion of salaries, travel, and fringe benefits of employees 
engaged in the functions and activities identii'iccl In para- 
graphs ( a )  and (b) of this subsection. 

(d) The only allowable advertising costs arc those that 
are- 

( 1 )  Specifically required by contract. or that arlsc 
from requirements of Government contracts and that are 
exclusively for- 

(i) Recruiting personnel required for performing con- 
tractual obligations, when considered in conjunction 
with all other recruitment costs (but see 3 1.205-34); 

( i i )  Acquiring scarce items for contract perfor- 
mance; or 

( i i i )  D i s p o s i n g  of s c r a p  or  surp lus  ~ n a t e r i n l s  
acquired for contract performance. 
(2) Costs of activities to promote sales of products 

normally sold to the U.S. Government, iiicluding tratle 
shows,  which contain a significant el'fost to promote 
exports from the United States. Such costs arc allow- 
able, notwithstanding subparagraphs (f)( 1 )  and ( 3 ) .  sub- 
division (f)(4)(ii), and subparagraph (f)(S) of this sub- 
sec t ion ,  sub jec t  t o  the  l imits  con ta ined  in 3 1 .205-  
38(c)(2). However, such costs do not include the costs 
of memorabilia (e.g., models, gifts, and souvenirs). alco- 
holic beverages, entertainment, and physical facilities 
which are primarily used for entertainment rather than 
product promotion. 

( e )  .AIIo\\;hle puhlic relation\ cost\ inclutle the t'ollo\vin,n: 
I I 1  C o t s  specificall> i q u ~ ~ . c d  by contract. 
i? i  Costs of- 

( I )  Responding to inquiries o n  company policies 
and a c t i ~  itics: 

( i i )  Com~nunic;~t ing with the public. press. stock- 
h o l d e r ,  creditors, and customers; ~ i n d  

( i i i )  Conducting general liaison ~ i i t l i  ne\vs media 
and Government  puhlic relations officers. to the 
cstcnt rhat \uch : ~ c t i \ I t ~ c \  arc limited to comniunica- 
tion and li,~ison ilciesar! to kccp the public informed 
on 1~1;1tterh 0 1  public concern such ;IS notice of' con- 
t r ~ i c ~  : I \ \ X I . I ~ .  p l ;~n[  closings or opciiiiigs. ernployee 
ILL! Ol'l 'h 0s rcllli.c\. lli1:lilci;ll illi'ol~lll~ltioll, ctc, 
( 3 )  Co\t \  ol p : w ~ ~ c ~ p ; ~ t l o n  in comriiunity \er\,icc activ- 

ities (e .g . .  blood hank t l l ~ \ c s ,  charity d r ~ \ . e s .  \avings 
hond dsii ea. ciisarei. ,~ssistance, etc, I .  

13) C'ost oi'pla111 tours and open houses (hut see sub- 
p i ~ p  i I I t i  uhscct ion ).  

(51 Co\ts ol Lci'l la) 111g. ship launcti~ng. ccin2missinn- 
iny. :~iitl SOII-OLI~ icrciIl\~ilics. 10 the ~ \ t ~ ~ i t  S I ? C C I ~ I C ~ I I I >  
pi.o\,ldcd ios 17). ~ ~ ~ i l l r ~ ~ ~ ~ t .  
( 1 . 1  ~~1l : l l l~l \ \~, l lJ lc  pllhlli l~cI;ltl~lil?7 :ind ; ld \c r~ l \ ing  costs 

i~icludc the l ' o l l o ~ ~ ~ i i i ~ :  
i I I ..\I1 puhl i~,  sci,itic~ns and a d \ c s t ~ s ~ i i g  c o s ~ s .  othcr 

t11:111 1l10sc \p',ililcd I l l  ~1~11-;1gl~~ipl~s ( ( 1 1  Jlld ( C )  ot' thi?7 
\uhxcction. \cho\c pr1ni:q purpose is to pron1otc the 
a l e  oi p~.oducts oi \c>I-\ ices h!, stiiiiulating interest in ;I 

p s o d u c ~  (11.  prodi~ct  Iiilc. ic'uccpt lor rllosc costs inntie 
; I I I o L \  :ihlc under ? I  , 2 0 5 - 3 8 ( c  I I .  01. h! c l issc~nin;~t ing 
nie\i:iges c:illins I' ; I \  clrahlc attention to the ucintractor 
10s pus]losc\ 01 L~illl~lllclily the i ~ l l l ~ p ~ l l l ~  Illl'lgc to \ell lhc 
C O I I ~ ~ ~ < I I I !  \ j i r~~I i l< t \  01. \cI-\  l i e \ .  

( 2 )  ,411 cOht\ oi 11'~1dc \htl\i\  ;illd othci' spcc1;l~ e\'cllts 
\ ih~c l i  do 11o1 ~.c~rlraln ;I \~ynil'ic;~rlt cii'ost 10 promote the 
cupcrrt bales i) t  p r o i l u c ~ \  norninll! hold t i )  the L . S .  
Go\ erntilent. 

( 3 )  Costs ot  ~ m n s o s i n g  meetings, conventions, sym- 
posia, scl1iin;u.s. :!nil otlics special c len t s  \r,licn the prln- 
cipal pu~.pose of' the c\.cnt I S  o t l w  thiln dissemination of 
technical ~~lfosmation iv stinluI;ition of' p~ .oduc t~on .  

131 Costs ol 'ceremon~es such as c i )  corporate cclehra- 
tions a i d  i 1 1 )  ncu product announccmenth 

( 5 )  COS[\ 0 1 '  pl~o11iotiond l l l~mrial .  ~11Otlon p1ctLlres. 
\ - ideotapa.  h ~ ~ c ~ c l i i ~ s c ' ~ .  h;~nJoiit\ .  niapa/.ines, and othcr 
media thar arc ileiigried to c;~ll f~ \or -ab le  ,~ttention tn the 
contractor and its act i \ , i t~es.  

( 6 1  Cobts of' iou \ . cn~rs .  models. imprinted clothing. 
huttons, 2nd other melncntos pro\,iclcd to customers or 
the public. 

( 7 )  Costs 01' niembcrsli~ps in civic anti community 
organizations. 
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31.205-3 Bad debts. 
Bad debts, including actual or estimated losses arising 

from uncollectiblc accounts receivable due from customers 
and other clatms, anti any directly associated costs such as 
collection costs. and legal costs are unallowahle. 

31.205-4 Bonding costs. 
(a) Bonding costs arise when the Government requires 

assurance against f'inancial loss to itself or others by reason 
of the act or default of the contractor. They arise also in 
instances where the contractor requires similar assurance. 
Included are such honds as  hid, performance, payment, 
advance payment, infringement, and fidelity bonds. 

(b)  Costs of honding required pursuant to the terms of 
the contract are allowable. 

(c )  Costs 01' bonding required by the contractor in the 
general conduct of' its business are allowable to the extent 
that such bonding is in accordance with sound business 
practice and the rates m d  premlums are reasonable under 
the circumstances. 

31.205-5 Civil defense costs. 
( a )  Ci\,il tlcl'cnse costs are tliosc incurred in planning 

for, and protecting life and property against. the possible 
effects of' enemy attack. Costs of civil dcl'cnsc measures 
(including costs in excess of normal plant protection costs, 
first-aid training and supplies, fire fighting training and 
equipment. posting of additional exit notices and direc- 
tions, and other approwxl civil defense measures) undcrtak- 
en o n  the contractor's premises pursuant to suggestions or 
requirements of' civil dcfensc authorities ;ire nllowahle 
when allocated to all work o f  tlic contractor. 

( h )  Costs of capital assets acquired for civil defense pur- 
1 x 1 ~ s  areallowable tlirough depreciation (see 1 1.205- l l ) .  

(c)  Contributions to Ioc;11 civil def'ensc funds and pro- 
jects are unnllowahlc. 

31.205-6 Conipensation for personal services. 
( a )  Gprcc,t.ai. Compensa t ion  for personal  services  

includes all remuneration paid currently or accrued, in 
whatever forni and whether paid immediately or deferred, 
f'or services rentlereti by employees to the contractor during 
the period of contract performance (except as otherwise 
~wovitled for in other paragraphs of this subsection). It 
includes. but 1s not limited to. salaries; wages: directors' 
and executive conimittee members' fees; honuses (includ- 
ing stock b o n ~ ~ s e s ) ;  i n c e n t ~ v e  awiuds:  employee stock 
options, and stock appreciation rights; employee stock 
ownership plans; e~nployee insurance: fringe benefits; con- 
tributions to pension, other postretirement benefits, annu- 
ity, and employee  inccnt i \ ,c  conipensat ion plans;  and 
a l l o w a n c e s  fo r  ol 'f-site pay,  incen t ive  pay.  loca t ion  
allowances. hardship pay. severance pay, and cost of living 
ciif'fercntinl. Compcns:ltion for personal services is allow- 
able s h j c c t  to the following general criteri:~ and additional 
3 1 - 12 (FAC 90-44) 

requirements contained In other parts of'this cost principle: 
( I  ) Cornpensatton I'or personal ser\.iccs must he for 

work performed by the eriiploycc In tlic current year and 
must not represent n retroncti\re adjustment of prior 
years' sa la r~cs  or wages (but sec 3 1.205-6(g). (h ) ,  (I),  

(k ) ,  (111). and ( o )  oi this subsect~on).  
( 2 )  The compensation in total must he reasonable for 

the work pert'ormcd; however, specif'ic restrictions on 
individual compensation elements must he observed 
where they are prescribed. 

( 3 )  The compensation must he based upon and con- 
form to the terms and conditions of' the contractor 's 
established compensation plan or practice followed so 
consistently as to imply, in cf'fcct. an agrcernent to make 
tlie payment. 

(4) No presumption of' nllowability will exist where 
the contractor introduces niaior rev i s~ons  of existing 
compensation plans or new plans and the contractor- 

( i )  Has not notified the cognizant A C O  of the 
changes either hel'ore tlieir implementation or wth in  
a reasonable period af'ter tlieir implementation. and 

( i i )  Has not pro\ , ided the G o \ ~ c r n m e n t ,  e i ther  
bef'orc implementation or within ;i reasonable period 
af'ter i t ,  an opportunity to r c v ~ e u  the allowahility of 
the changes. 
( 5 )  Costs that are unnllowablc under otlier paragraphs 

of this Subpart 11.2 shall not he allownhle under this 
subsection 3 1.205-6 solely o n  the basis that they consti- 
tute compensation for personal services. 
(h )  Kr~~.rot~n/)lrr~c.s.\. The compc~isntion for personal 

services paid or accrucd to e x l i  employee ~i iust  he reason- 
able for the work performed. Co~npcnsation will he con- 
sidered rcasonablc ii'c.:~ch of' tlic ;~llo\\able clemcnts mak- 
ing up the employee's compensat~on package I S  reasonable. 
This paragraph nddresscs the rcasonahlcncss of' compensa- 
tion, except ~vhen  the compcns:ltion is set hy provisions of 
a labor-management agreement under terms of tlie Federal 
Labor Relations Act or similar state statutes. The tests for 
rcasonablcncss ol' lahor-m:inngcrncnt agreements are set 
f'orth in paragraph ( c )  oi'tliis subsection. I n  addition to tlie 
pm\~is ions  of' 31.201-3. in testing the rensonablcncss of 
individual elements I'or particular employees or job classes 
o f '  employees, consideration should hc gl \ ,en to factors 
determined to be relewnt hy tlie contracting of'ficcr. 

( 1 ) Among others. I'actors which Ilia! be relevant 
tncludc general cori lor~n~ty ~ v ~ t l i  the cornpensatton prac- 
tices of other I'irms of the same s i ~ c .  the co~npensation 
practices of otlicr I'irrns in the same industry. the corn- 
pensation practices ot' firms in the same geographic area. 
the compensation pr:lctices of' firms engaged in prcdomi- 
nnntly non-Govcrnmcnt work, and the cost ol' compara- 
ble services obtainable from outside sources. The appro- 
priate factors I'or evaluating the rcxonableness of com- 
pensation depend o n  thc tlcgrcc to which those factors 
arc reprcsentatiw of the I;~l.ror 111;1rket for the job  being 
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evaluated. The relative significance of factors will vary whose amount is not measurable, shall not be introduced or 
according to circumstances. In administer~ng this princi- considered as an ofl'set item. 
ple, it is recognized that not every compensation case ( i i i )  In co~is~iicrin: offsets. the magnitude of the 
need be sub.jected in detail to the tests described ~n this compensation elements in quebtion must be taken 
cost principle. The tests need be applied only when a into account. In determining the magnitude of com- 
general review reveals amounts or types of'compensation pensation elcrnt.nts, the t iming of receipt by the 
that appear unreasonable or unjustified. Based on an ini- employee must he considered. 
tial review of the facts, contracting officers or their rep- ( 2 )  Compensation costs under certain conditions give 
resentatives may challenge the reasonableness of any rise to the need for special consideration. Among such 
individual element or the sum of the indi\,~dual elements conditions are the fclllo\+ing: 
of compensation paid or accrued to particular employees ( i )  C'ompcnsntion to ( A )  ou,ners of closely held 
or job classes of employees. In such cases, there is no corpor;itions, p:u.tncrs, sole proprietors, or members 
presumption of reasonableness and, upon challenge, the of their iln~ncdiate families. or iB)  persons who are 
contractor must demonstrate the reasonnblcness of the contrcictuall! c i ) ~ n m i t t c d  to acquire  a substantial 
compensation item in question. In doing so, the contrac- financ1:11 interest in the con t rac tor ' s  en te rpr i se .  
tor may introduce, and the contracting officer will con- Determination should be made that salaries are rea- 
sider, not only any circumstances surrounding the com- sonablc for the personal services rendered rather than 
pensation item challenged, but also the magnitude of being a distribution of' profits. Compensation in lieu 
other compensation elements which may be lower t1 an of salary for scr\,ices rendered by partners and sole 
w o u l d  be  c o n s i d e r e d  r e a s o n a b l e  in t h e m s e l v e s .  proprietors will he allowed to the extent that i t  is rea- 
However. the contractor's right to introduce offsetting sonable and docs not constitute a distribution of prof- 
compensation elements into consideration is sub.ject to its. For closel> hcld corporations, compensation costs 
the following limitations: covered by this subdivision shall not be recognized in 

( i )  Offsets will be considered only between the amounts exceeding those costs that are deductible as 
allowable elements of an employee's (o r  a job class conipensation under the Internal Revenue Code and 
of employees') compensation package or between the regulations under it. 
compensation packages of employees in jobs within ( i i )  Any change in a contractor 's compensation 
the same job grade or level. policy that results in a substantial increase in the con- 

( i i )  Offsets will be considered only between tractor's level of' compensation, particularly when it 
the allowable portion of the following compensa- was  concur ren t  ~ v i t h  an increase  in the  rat io  of 
tion e lements  of employees  o r  job  classes  of Government  con t rac t s  to  o ther  b u s ~ n e s s ,  or any 
employees: change in the treatment of allowability of specific 

(A) Wages and salaries. types of compensation due to changes in Government 
( B )  Incentive bonuses. policy. Contracting officers or their representatives 
(C) Deferred compensation. should normally challenge increased costs where 
(D) Pension and savings plan benefits. major re \ ,~s ions  of e x ~ s t i n g  compensation plans or 
(E) Health insurance benefits. new plans are introduced hy the contractor, and the 
(F) Life insurance benefits. contractor- 
(G) Compensated personal absence benefits. ( A )  Has not notified the cognizant ACO of the 

However. any of the above elements or portions thereof. changes either before their implementation or 

(The next page is 31-15.) 
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within a reasonable period after their implenienta- 
tion; and 

( B )  Has not provided the Govcrnment. either 
before implenientation or within a re:isonable 
period after it, an opportunity to review the rea- 
sonableness of the changes. 
( i i i )  The contractor's business is such that its com- 

pensation levels are not subject to thc restraints that 
norrnally occur in the conduct of competitive busl- 
nesa. 

( iv )  The contractor ~ncurs  costs l'or compensation 
In excess of the amounts which x e  dcductible under 
the Internal Revenue Code  and regulations issued 
under it. 

(c)  L ( ~ / ~ O I . - ~ ? I ( I I I U ~ ~ ~ I ~ I ~ ~  ugreerrlrrlt.s. I t  costs of' com- 
pensation established under "arm's  length" negotiated 
labor-managc~nent agreements are otherwisc allowable, the 
costs are reasonable if ' .  as applied to work in performing 
Government  con t rac t s ,  they are  not detcrniined to bc 
unwarranted by the character and  circumstances of the 
work or  d i s c r i m i n ~ ~ t o r y  against the Govcrnment .  The  
application of' the prov~sions of n Iltbor-man;ige~iie~it agree- 
ment designed to apply to a given set of circurnstances and 
conditions of employment ( o . ~ .  work involving extremely 
hazardous activities or work not requiring rccurrcnt use of 
overtime) is unwarranted when applied to n Government 
contract ~nvolving signiticantly different circurnstances and 
conditions of' employment (e.,y.. v,ork involving less haz- 
ardous activities or work continually requiring use of over- 
time). I t  is discriminatory againat the Governnlent if i t  
results in employee compensation (in wh,~tcvcr form or 
n a m e )  in e x c e s s  o f ' t h : ~ t  b e i n g  paid fo r  s imi la r  non-  
G o v e r n m e n t  work  under  cornpurnhlc c l r c u m s t a n c e s .  
Disallowance of' costs will not he made under this para- 
graph (c i  unless- 

(1 ) The contractor has been permitted an opportunity 
to justify the costs; and 

( 2 )  Due consideration has been given to whether 
unusual condit ions pertain to Government  contract 
work, imposing burdens, hardships, or hazards on the 
contractor 's employees, for which compensation that 
might otherwise appear  unreasonable is required to 
attract and hold necessary personnel. 
(d )  /*'on11 of pq.ttietlt. ( I ) Compensation for personal 

services includes compensation paid or to be paid in the 
future to employees in the fonn 01' cash, cclrporate securi- 
ties, such as stocks, bonds. and other financial instruments 
(see paragraph ( d ) ( 2 )  of this subsection regarding valua- 
tion), or other assets. products, or services. 

(2)  When compensation is paid with securities of the 
contractor or of an af'f'ilintc, the folio\+ ing additional 
restrictions apply: 

( i )  Valuation placed on the securities shall be the 
f'air market value o n  the measurement date (i .e. ,  the 
first date the number of shares awasded I S  known) 

determined upon the most oh.jective basis available. 
(ii) Accruals for the cost of securities before issu- 

ing the securities to the employees shall be subject to 
adjustment according to the possibilities that the 
employees will not receive the securities and that 
their interest in the accruals will be forfeited. 

( e )  I h w ~ t i c  (itl(lji)wi,qtl cljffcel~ltlti~il p q . .  ( 1 ) When per- 
sonal services are performed in a foreign country, compen- 
sation may also include a differential that may properly 
consider all expenses associated with foreign employnient 
such as housing, cost of living adjustments, transportation, 
bonuses. additional Federal. State, local or foreign income 
taxes resulting froni foreign assignment, and other related 
expenses. 

( 2 )  Differential allowances for additional Federal,  
State, or local income taxes resulting froni domestic 
assignments :\re unallowable. 
(f)  Bot~i~sc,s clrlrl itlwrltir'e c o t t ~ ~ ~ e t ~ s t ~ t i o t l .  ( I ) Incenti\.e 

compensation for management employees, ca5h bonuses. 
suggestion awards. safkty awards, and ~ncentive compensa- 
tlon hased o n  prociuction. cost reduction, or ell'icicnt per- 
formance are allowable pro\pided thc au,ards are paid or 
accrued under an agreement entered into i n  good faith 
between the contractor and the employees before the ser- 
vices are rendered or pursuant to an established plan or pol- 
icy followed by the contractor so consistently as to imply. 
in effect, an agreement to make such payment and the basis 
for the award is supported. 

( 2 )  When the bonus and incentive compensation pay- 
ments are deferred, the costs are subject to the require- 
ments of subparagraph ( f ) ( l )  ol' this subsection and of' 
paragraph ( k )  of' this subsection. 
( g )  S r w r m c r  p q .  ( I )  Se\,erance pay. also commonly 

ref'erred to as dismissal wages, is a payment in addition to 
regular salaries and wages by contractors to workers whose 
crnployment is being involuntarily terminated. Payments 
for early retirement incentive plans are covered in para- 
graph (,i)(7). 

(2 )  Severance pay to be allowable must meet the gen- 
eral allowability criteria in subdivision (g) i2 ) ( i )  of this 
subsection, and. depending upon whether the severance 
is normal or abnormal. criteria in subdi\,ision ~ g ) ( ? ) ( i i )  
for normal se\,erancc pay or subdi\,ision (g) (? ) ( i i i )  fos 
abnormal se\,crance pay also apply. I n  addition, para- 
graph ig)(3)  of' this subbection lipplies i t '  the severance 
cost  is for foreign nat ionals  employed  o u t s ~ d e  the 
United States. 

( i )  Severance pay is allowable only to the extent 
that.  in each case ,  it is required by ( A )  law: ( B )  
employer-employee agreement; (C) established poli- 
cy that constitutes. in effect, nn implied agreement on 
the contractor's part; or (D)  circumstances of the par- 
ticular employment. Payments made in the event of 
employnient with n replacement contractor wherc 
continuity of cniployrnent with credit for prior length 
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of service is preserved under substantially equal con- 
ditions of employment, or continued employment by 
the contractor at another facility, subsidiary, affiliate, 
or parent company of the contractor are not sever- 
ance pay and are unallowable. 

(ii) Actual normal turnover severance payments 
shall be allocated to all work performed in the con- 
tractor's plant, or where the contractor provides for 
accrual of pay for normal severances, that method 
will be acceptable if the amount of the accrual is rea- 
sonable in light of payments actually made for nor- 
mal severances over a representative past period and 
if amounts  accrued are allocated to all work per- 
formed in the contractor's plant. 

(iii) Abnormal or mass severance pay is of such a 
conjectural  nature that measurement  of costs by 
means of an accrual will not achieve equity to both 
parties. Thus, accruals for this purpose are not allow- 
able. However, the Government recognizes its obli- 
gation to participate, to the extent of its fair share, in 
any specific payment. Thus, allowability will be con- 
sidered on a case-by-case basis. 
(3) Notwithstanding the reference to geographical 

area in 31.205-6(b)(1), under 10 U.S.C. 2324(e)(l)(M) 
and 41 U.S.C. 256(e)(l)(M). the costs of severance pay- 
ments to foreign nationals employed under a service 
contract performed outside the United States are unal- 
l o w a b l e  to  t h e  e x t e n t  tha t  s u c h  p a y m e n t s  e x c e e d  
amounts typically paid to employees providing similar 
services  in the s a m e  industry in the United States .  
Further, under 10 U.S.C. 2324(e)(l)(N) and 41 U.S.C. 
2 5 6 ( e ) ( l ) ( N ) ,  all  such costs of severance payments  
which are otherwise allowable are unallowable if the 
termination of employment of the foreign national is the 
result of the closing of, or the curtailment of activities 
at, a United States facility in that country at the request 
of the government of that country; this does not apply if 
the closing of a facility or curtailment of activities is 
made pursuant to a status-of-forces or other country-to- 
country agreement entered into with the government of 
that country before November 29,  1989. 10 U.S.C.  
2324(e)(3) and 41 U.S.C. 256(e)(2) permit the head of 
the agency, or designee, to waive these cost allowability 
limitations under certain circumstances (see 37.113 and 
the solicitation provision at 52.237-8). 
(h) Backpay (I) Rackpnj resultir~g from violatiorls of 

Federal  lubor laws  o r  the C i ~ ~ i l  Rights  Acr qf' 1964. 
Backpay may result from a negotiated settlement, order, or 
court decree that resolves a violation of Federal labor laws 
or the Civil Rights Act of 1964. Such backpay falls into 
two categories: one requiring the contractor to pay employ- 
ees additional compensation for work performed for which 
they were underpaid, and the other resulting from other 
violations, such as when the employee was improperly dis- 
charged, discriminated against. or other circumstances for 
3 1 - 16 (FAC 90-44) 

which the backpay was not additional compensation for 
work performed. Backpay resulting from underpaid work is 
compensation for the work performed and is allowable. All 
other backpay resulting from violation of Federal labor 
laws or the Civil Rights Act of 1964 is unallowable. 

(2) Other backpay Backpay may also result from 
payments to employees (union and nonunion) for the 
difference in their past and current wage rates for work- 
ing without a contract or labor agreement during labor 
management negotiations. Such backpay is allowable. 
Backpay to nonunion employees based upon results of 
union agreement negotiations is allowable only if (i) a 
formal agreement or understanding exists between man- 
agement and the employees concerning these payments, 
or (ii) an established policy or practice exists and is fol- 
lowed by the contractor so consistently as to imply, in 
effect, an agreement to make such payment. 
(i) Compensation based on changes in the prices of cor- 

porate securities or corporate security ownership, such as 
stock options, stock appreciation rights, phantom stock 
plans, and junior stock conversions. 

( I )  Any compensation which is calculated, or val- 
ued, based on changes in the price of corporate securi- 
ties is unallowable. 

(2) Any compensation represented by dividend pay- 
ments or which is calculated based on dividend pay- 
ments is unallowable. 

(3) If a contractor pays an employee in lieu of the 
employee receiving or exercising a right, option, or ben- 
efit  which would have been unal lowable under  this 
paragraph (i), such payments are also unallowable. 
(j) Pertsinrl costs. (1 ) A pension plan is a deferred com- 

pensation plan that is established and maintained by one or 
more employers to provide systematically for paying bene- 
fits to plan participants after their retirement, provided that 
the benefits are paid for life or are payable for life at the 
option of the employee. Additional benefits such as perma- 
nent and total disability and death payments and survivor- 
ship payments to beneficiaries of deceased employees may 
be treated as pension costs, provided the benefits are an 
integral part of the pension plan and meet all the criteria 
pertaining to penslon costs. 

( 2 )  Penslon plans are normally segregated into two 
types of' plans: defined benefit or defined contribution 
pension plans. The cost of all defined benefit pension 
plans shall be measured, allocated, and accounted for in 
compliance with the provisions of 48 C F R  9904.412, 
Composition and Measurement of Pension Costs, and 
4 8  C F R  9 9 0 4 . 4  13 ,  A d j u s t m e n t  and  A l l o c a t i o n  of  
Pension Cost. The costs of all defined contribution pen- 



FAC 9 0 - 4 4  DECEMBER 31,1996 

PART 3 1-CONTRACT COST PRINCIPLES AND PROCEDURES 

( v i )  Property taxes and operating or maintenance 
costs. 
( 3 )  Cont~nurng mortgage principal payrnents on resi- 

dence twlng sold. 
( 4 )  Payments f'or employee income or FICA (social 

security) taxes incident to reinlburszd relocation costs. 
( 5 )  I'ayrncnts !'or job counseling anti pl;~cenlent nssis- 

tance to crnployce spouses anti dependents who were 
not employees ol'the contractor at the old location. 

(6) Costs incident to furnishing equity or nonequity 
loans  to  e m p l o y e e s  o r  m a k i n g  a r rnnpements  with 
lenders !'or employees to obtain lower-thin-market rate 
mortgage loans. 
((1) If r e l o c a t ~ o n  cos t s  for  an  e m p l o y e e  have been 

allowed either as an allocahle indirect or d ~ r e c t  cost. and 
the employee resigns within 11 months for leasons within 
the employee's control, the contractor shall refund or credit 
the relocation costs to the Government, 

( c )  Suh,iect to  the  r e q i r i r e ~ i ~ e n t s  of' piiragraphs ( a )  
through (11) :hove. the costs of f;tn\ily movcments and of 

' \ S  nature are personnel  movements  ot' ~1 special  or rn.1. . 
allowable. 'T'he cost, howc\,er. should he as.;igncd on the 
basis of work (ccmtracts) or time period benefited. 

( f )  Relocatiori cos t s  ( b o t h  ou tgo lnp  and re turn)  of 
employees ~ l i o  are hired l'or pcrf'ormance or1 spcclfic con- 
tracts or long-tern1 field projects arc allowable 11- 

( I )  The  term of employment  1s not less than I ?  
months: 

( 2 )  The employment agreement apecifiially limits the 
duration of cmployrncnt to the (]me spclrt on the con- 
tract or f'icld pro.jcct !'or \vhich thc crnploycc is hired: 

( 3 )  'The cniploynlent agreement pro\.icles f'or return 
relocation to the employee's permanent and principal 
home inlmedlately prior to the outgoing relocation. 
or other location of equal or lessci- coat: anl] 

( 4 )  The rcloc~ition costs arc dctcrniiricd undcr the 
rules of' paragr;~phs ( a )  t h s o ~ ~ g h  ( d )  iibovc. H o ~ e \ e r ,  the 
cos t s  1 0  rc lurn c m p l o y e e s ,  who a rc  rtsleascd from 
employment upon completion of' f'icld ;~ssignrnents pur- 
suant to t h c ~ r  employment agreements, are not subject to 
the ref'untl or credit requircnicnt of paragraph ( d ) .  

31.205-36 Rental costs. 
(a )  This subsection is applicable to the cost of renting or 

leasing r e d  or personal property acquired under "operating 
le,, .aes . . -  as defined in Statement of Financial Accounting 
S t a n d a r d s  N o .  13 (FAS-  1 3 ) .  Account ing  for  L e a s e s .  
C o m p l i a n c e  with 3 1 . 2 0 5 -  l 1 ( I n )  r e q u i r e \  that  asse t s  
acquired by means of capital Icases. as ciei'ined in FAS- 13. 
shall be treated as purchased assets; I .c. ,  he cqi tai ized and 
the capitalized value ol'such assets be distributed over their 
useful li\w as depreciation charges. or over the lease term 
as amorti/ation ch;~rgcs. as appropriate (but see subpara- 
graph (b)(41 of'ihis section). 

(b) The following costs are allowable: 

( I )  Rental costs under operatin2 Ie;~scs. to the extent 
that the rates are reasonahlc at the lime of'the Icasc decl- 
sion, al'ter consitlcratron of' i i i  rental i t r \ t  crt'co~r~p;irahie 
propert). i f '   an!^ c i i ~  ~ l l ~ k c t  condirlons I n  the area, ( i i l i  

the tylx.  life cxpcctanc!'. conilition, and \,;lluc 01' the 
property Icascil: ( i \ , )  aitcrnati\,es a\,ail:ible: ~und ( L  other 
provisions of'the a, ~rrccnlent. 

( 2 )  Rental costs under a sale and Icascback arrange- 
ment only up to the m o u n t  the contractor \voultl be 
allowed if the contractor retained title. 

(3 )  Charges in the nature of rent f'or property between 
any divisions. subsitiiar~es. or orgarilj.;itions undcr com- 
mon control, to the extent that they do  not cscced the 
normal costs of o\\,ncrship, such as depreciation. taxes. 
insurmcc. l'acilities caprtnl cost of' riit,ne!,. and mainte- 
nance (excluding interc\t or other unallo\vahle costs 
pursuant to Part 3 I i .  pro\ ~ d e d  tlw tio p x t  of w c h  costs 
shall duplicate any other allowed cost.  Rcntal cost of 
personal propert) leased f'rom any division, subsidiary. 
or affiliate of the contractor undcr common control. that 
has an catublished practice of leasing the same or similar 
property to un;~t'f'ili;ited lcssccs shall be al lowed in 
accordance with suhparngraph ( h , (  i ) oi this subsection. 
(4) Rcntal cost \  ~int lcr  leases e n ~ e r c t l  intc~ bct'ore 

March 1. 19?0 for the scm;linlng term ot' t l ~ e  Icasc 
(excluding options nirt cscrcised Iwlorc kfarcll 1. 1970) 
to the extent the!, nouIt1 /la\-c been allo\v:ihlc ~ ~ n t i e r  
Def'cnse Acquis~rlon Regulation i l 'or~ncrly ASPR I IS- 
205.31 or FedcrA Psocurcrncnt Rcg~rlatioris section 1 -  
15.205-34 In cl'fect Januar!, I. I9h9. 
( c )  The nl lowab~li ty  01'  ~.cntal costs undcr unexptred 

leases in conncctlon with tcrtninations is treatcd in .7 1.105- 
42(e).  

31.205-37 Royalties and other costs for use of patents. 
( a )  Ro)altrcs on a patent or ;~niort~/ ;~t ion 0 1  the cost of 

p i t r c h a ~ ~ n g  a patent or p ~ t c n t  r~gllth nc3ccssar! 101- the prop- 
er performance ( 1 1  tlic contract and ;ippi~cnhle to conti-act 
products or processes al-e allon able unlcsh- 

( I j The Government has a license or the right to ;I 

i'rec use of'the patent: 
( 2 )  The paten1 has been adjudicated to he in\alitl, or 

has been administratively determined to be in\.alid; 
( 3 )  The patent is considered to be uncnf'orceahlc: or 
(4) The patent 1s cspircd. 

( h j  Care should he exercised in determining reasonablc- 
ncss when the ro!,altics may li;i\c hecn arri\,cii at a x  ;l result 
of less-tha~i-ai.ni's-ie~~grh Ix~rgairllng, c .9 . .  so> alric\-- 

( I i Paid to persons. ~ n c l u d ~ n y  corposarions. af'filintcii 
\vitIl the contractor: 

( 2 )  Paid to unaf'i'ili;ltcd partlcs. lncl iding corpora- 
tions. under an agreeiwnt entered into In contemplation 
that a Government contract wc~uld be n\vardcd: or 

(3)  Paid under an agreement entered into after the 
contract award. 
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PART 33 

PROTESTS, DISPUTES, AND APPEALS 

33.000 Scope of part. 
This part prescribes policies and procedures for filing 

protests and for processing contract disputes and appeals. 

SUBPART 33.1-PROTESTS 

33.101 Definitions. 
"Day." as used in this subpart, means a calendar day, 

unless otherwise specified. In the computation of any peri- 
od- 

(a) The day of the act, event, or default from which the 
designated period of time begins to run is not included; and 

(b)  The last day after the act, event, or default is includ- 
ed unless- 

( 1 )  The last day is a Saturday, Sunday, or legal holi- 
day; or 

(2) In the case of a filing of a paper at any appropri- 
ate administrative forum, the last day is a day on which 
weather o r  other conditions cause the closing of the 
forum for all or part of the day, in which event the next 
day on which the appropriate administrativc forum is 
open is included. 
(c)  In the case of the 5-day period after a debriefing date 

and the 10-day period after contract award for filing a 
p r o t e s t  r e s u l t i n g  in a s u s p e n s i o n  ( a s  d e s c r i b e d  at  
33.104(c)), Saturdays. Sundays, and legal holidays shall be 
counted. 

"Filed." as  used in this subpart,  means the complete 
receipt of any document by an agency before its close of 
business. Documents received after close of business are 
considered filed as of the next day. Unless otherwise stat- 
ed ,  the agency close of business is presumed to he 4:30 
p.m., local time. 

"Interested party for the purpose of filing a protest." as 
used in this subpart, means an actual or prospective offeror 
whose direct economic interest would be affected by the 
award of a contract or by the failure to award a contract. 

"Protest," as used in this subpart, means a written objec- 
tion by an interested party to any of the following: 

(a)  A solicitation o r  other  request by an agency for 
offers for a contract for the procurement of property or ser- 
vices. 

(b)  The cancellation of the solicitation or other request. 

(c) An award or proposed award of the contract. 
(d )  A termination or  cancellation of an award of the 

contract, if the written objection contains an allegation that 
the termination or cancellation is based in whole or in part 
on improprieties concerning the award of the contract. 

33.102 General. 
( a )  Contracting officers shall consider all protests and 

seek legal advice, whether protests are suhm~tted before or 
after award and ivhether filed directly with the agency or 
the General Accounting Office ( G A O ) .  (See 19.302 for 
protests of small business status.) 

(b) If, in connection with a protest, the head of an agen- 
cy determines that a solicitation, proposed award, or award 
does not comply with the requirements of law or regula- 
tion, the head of'the agency may- 

( I )  Take any action that could have been recom- 
mended by the Comptroller General had the protest 
been filed with the General Accounting Office: and 

( 2 )  Pay appropriate costs as stated in 33.104(h). 
( 3 )  R e q u ~ r e  t h c  a w a r d e e  to  r e i m b u r s e  t h e  

Government 's  costs .  as provided in this paragraph.  
where a postaward protest is sustained as the result of an 
awardee's intcntional or negligent misstatement, misrep- 
resentation, or miscertification. In addition to any other 
remedy available, and pursuant to the requirements of 
Subpart 32.6, the Go\,ernnient may collect this debt by 
offsetting the amount  against any payment  due  the 
awardee under any contract between the awardee and 
the Government. 

( i )  When ;I protest I S  susta~ncd by G A O  under cir- 
cumstances that may d l o ~  the Go\wnment  to seek 
re~mbursement for protest costs, the contracting offi- 
cer will determine whether the protest was sustained 
based on the awardee's negligent or intentional mls- 
representation. If the protest was sustained on sever- 
al issues, protest costs shall be apportioned according 
to the costs attributable to the awardee's actions. 

( i i )  T h e  cont rac t ing  of f ice r  shal l  rev iew the  
amount of the debt.  degree of the awardee's fault. 
and costs  of col lect ion.  to de te rmine  whether  a 
demand for reirnhusscment ought to be made. If  it is 
in the best intelcsts of the Gowrnrncnt to seek reim- 
bursement, the contracting officer shall notify the 
contractor in writing of  the nature 2nd amount of' the 
debt, and the intention to collect by offset if neces- 
sary. Prior to issuing a final decision, the contracting 
officer shall afford the contractor an opportunity to 
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inspect 2nd copy agency records pertaining to the 
debt to the extent permitted by statute atid regulation, 
:uid to request r c ~ ~ i c w  ol'the matter by tlie head of tlic 
contracting acti\.ity. 

( i i i )  LVhen appropriate. the contracting officer 
shall d s o  refer the matter to tlic agency debarment 
official for considcraticm under Subpart 9.4. 

( c )  In accordance with 31 U.S.C. 1558, with respect to 
any protest f'ilctl with the GAO, it'the funds available to the 
agency for a contract at the time a protest is filed in con- 
nection with a sol ici ta t i~n f'or, proposed award of', or award 
of such a conlract would otherwise expire, such funds shall 
remain a\~ailablc for obligation for I O U  days al'tcr the date 
on which the final ruling is made on the protest. A ruling 
is considered final on the date on which the time allowed 
for filing an appeal or request t'or reconsideration has 
expired, or the date on which a decision is rendered on 
such appeal or request, whichcvcr is later. 

( ( I )  Pt.c~rr.sr like!\ riftrr. (i\1,utrl. ' l l e  contracting officer 
may stay perfurniance of a contract witllin the time period 
contained in subparagraph 33.104(c)( l )  i f '  the contracting 
officer makes a written dttcrrninntion that- 

( 1  ) A protcst is likely to be f'ilcd; and 
( 2 )  Delay ol' perf 'ormance is. under  the c i rcum-  

stances. in the best interests of'the United States. 
( e )  An ~nterested party wishing to protcst is encouraged 

to seek resolutron withm the agency (see 33.103) bcf'ore 
Sil~ng a protest w ~ t h  the GAO, but may protcst to the GAO 
In accordance with GAO regulations ( 4  CFR Purt 21 1. 

33.103 Protests to tlie agency. 
( a )  K ~ : f ' i , r c ~ r c , i ~ .  Executive O r d e r  12979 .  Agency  

Procurement Protests. establishes policy on agency pro- 
curement protests. 

(b)  Prior to subniission of an agency protest, all parties 
shall use their best cff'orts to resnl\,c concerns raised by an 
interested party at the contracting of'i'iccr Icvcl through 
open and frank discussions. 

( c )  The agency should provide for ~ncxpensive. ~nf'or- 
mal, procedurally s ~ ~ i i p l c ,  and expeditious resolution of' 
protests. Where ;~ppropriate and permitted by law. the use 
o f  alternative dispute resolution techniques. third party 
neutrals, anci another agency's personnel are acceptable 
protest resolution methods. 

( d )  The Sollowing procedures are established to resolve 
agency protests cffect ivcly,  to build conf'itiencc in the 
Government's acquisition sys tc~n ,  and to rcctucc protests 
outside of tlic iyency: 

( I  ) Protests shall he ccmcisc :lnd logically presented 
to facilitate review by the agency. Failure to substan- 
tially comply w ~ t h  any of tlie recluiren~cnts of subpara- 
graph ( d ) ( 2 )  of t l i ~ s  section rnay be grounds for clis- 
missal of the protest. 

(2) Protests shall i~lclude the f'ollowing int'ormat~on: 
( i )  Name,  address, fax number, and telephone 
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number of the protester. 
(ii) Solicitation or contract number. 
( i i i )  Detailed statement of' the legal and factual 

grounds Sor the protcst, to include a description of 
resulting prejudice to the protester. 

( iv )  Copies of relevant clocurnents. 
( v )  RCCIIICS~ for ;I ruling by the agency. 
(vi)  Statement as to the form ot'relief'requested. 
( v i i )  All  in f 'o rmat ion  e s t a b l i s h i n g  t h a t  t h e  

protester is an interested party for the purpose of fil- 
Ing a protest. 

(viii) All information establishing the timeliness 
of the protest. 
( 3 )  All protests filed directly with the agency will be 

addressed to the contracting officer or other official des- 
~gnatcd to receive protests. 

( 4 )  Interested parties may request an independent 
~.e\.icw at n Ic\.cl above the contracting officer, of any 
decision by the contracting officer that is alleged to have 
violated a statute or regulation and thereby caused prej- 
udice to the offeror. This independent review need not 
he estnhlislicd ~vitliin the contracting officer's superviso- 
ry chain. 
(e )  Protests based on alleged apparent improprieties in a 

solicitation shall be iiled before bid opening or the closing 
date for receipt of proposals. In all other cases, protests 
shall be I'ilcd no later than 14 days after the basis of protest 
I S  known or should Iin\,c been known, whichever is earlier. 
Thr: agency. l'or good cause shown. o r  where it determines 
tliat a protest rases  issues s~gnif'lcant to the agency's acqui- 
sition system, rnay consider the rnerits of any protest which 
is not timely filed. 

(1') Actiotl 11p011 rcwipt ( f p i u t e x t .  ( I  ) Upon receipt of 
a protcst bcf'orc award. :I contract may not be awarded, 
pending resolution of' the protest. unless contract award is 
justified, in writing. f'or urgent and compelling reasons, or is 
clctermined, in writing. to be in the best interest of the 
Government. Such justification or determination shall be 
approved at 11 level above the contracting off~cer .  or by 
another official pursuant to agenc) procedures. 

(2)  If' award is wlthheld pending resolut~on of the 
protest, the contracting officer will inform the offerors 
whose offers might become eligible l'or award of the 
contract. If appropriate, the offerors should be request- 
ed, hefore expiration of the time f'or acceptance of their 
ol'fers, to extend the time t'or acceptance to avoid the 
need for resolicitation. In the event of failure to obtain 
such extension of offers. consideration should be given 
to proceeding ~vi t l i  awiud pursuant to subparagraph 
( f ' ) ( l )  of this section. 

(3 )  Upon receipt of a protest within 10 days after 
contract award or within 5 days after a debriefing date 
offered to the protester under a t ~ m e l y  debriefing request 
in accorclancc with 15.1006, whichever is later, the con- 
tracting officer shall immediately suspend performance, 
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pending resolution of the protest within the agency. 
including any review b) an independent higher level 
official, unless continued performance is Justii'ied, in 
writing, for urgent and compelling reasolls or is deter- 
m i n e d ,  in wri t ing,  to be in the best interest of' the 
Government. Such justification or determination shall 
be approved at a level above the contracting officer. or 
by another official pursuant to agency procedures. 
( g )  Agencies shall make their best efforts to resolve 

agency protests within 35 days cit'ter the protest is tiled. 
(h)  Agency protest decisions shall be \\ell-reasoned, 

and shall provide sufficient factual detail explaining the 
agency position. A copy of the written protest decision 
shall be furnished to the protester. A method that provides 
evidence of receipt should be used. 

33.104 Protests to GAO. 
Procedures for protests to GAO are found at 4 CFR Part 

21 (GAO Bid Protest Regulations). In the event guidance 
concerning G A O  procedure in this section conflicts with 4 
CFR Part 2 1 , 4 CFR Part 2 1 governs. 

(a) Get~rt.ai pmccdures. ( i  ) A protester is required to 
furnish a copy of its complete protest to the official and 
location des~gnated in the solicitation or, in the ahsence of 
such  a designat ion,  to the contract ing oft'icer, s o  i t  is 
received no later than 1 day after the protest is filed ~v i th  
the  G A O .  T h e  C A O  m a y  d i s m i s s  the protest  ~f the 
protester fails to furnish a conlplete cop) : ~ f  the protest 
within I day. 

(2) Immediately after receipt of the GAO's written 
notice that a protest has been filed, the agency shall gi\.e 
notice of the protest to the contractor if {he award has 
been made, or, if no award has been made, to all parties 
who appear to have a reasonable prospcct of receiving 
award if the protest is denied. The azenc!, shall furnish 
copies of the protest submissions to such partles w ~ t h  
instructions to (i) communicate directly with the GAO. 
and (ii) p r o v ~ d e  c o p e s  of any such communication to 
the agency and to other participating parties \\ hen they 
become known. However. if the protester has identified 
sensitive information and requests a prctective order. 
then the contracting officer shall obtain a rcdacted \e r -  
sion from the protester to furnish to other interestcci par- 
ties. if one has not already been provided. 

(3)( i )  Upon notice that ;I protcst hiis been f'ilcd with 
the C A O ,  the contracting officer shall immciliatel!, 
begin compiling the ~nf'ormation necessal! I'or :I report 
to the GAO. The agency shall suhmit a conlplcte rcport 
to the G A O  \v~thin 30 days after the G.40 not~f'lea the 
agency by telephone that a protest has Ixcn i'iled, or 
within 20 days after recclpt from the GAC'I of ;I ~ l e t e r m ~ -  
nation to use the cxpress oprion. ~ ~ n l e s s  tlie GAO- 

( A )  Advises the agency that the protest has 
been dismissed: or 

( B )  Authorizes a longer period In respo~ise to 

an agency's request for an extension. Any new 
date is documented in the agency's file. 
( i i j  When a protest is filed with the GAO, and an 

actual or prospecti\.e offeror so requests, the procur- 
ing agency shall. i n  accordance with any applicable 
protective orders. provlde actual or prospective offer- 
ors reasonrthle access to the protest file. However, if 
the GAO dismisses the protest before the documents 
are submitted to the GAO, then no protest file need 
be made available. Information exempt from disclo- 
sure under 5 U.S.C. 552 may be redacted from the 
protest file. The protest file shall be made available 
to non-intervening actual or prospect ive offerors 
within a reasonable time after submittal of an agency 
report to the GAO.  The protest file shall include an 
index and as appropriate- 

1.4) The protest; 
( B )  The offer subrnltted by the protester; 
i C )  'The of'ter being considered for award or 

b e ~ n y  protested: 
iD)  All relevant evaluation documents; 
iEi The solicitation, including the specifica- 

tions or portions rele\.ant to the protest: 
(F) The abstract of offers or relevant portions; 

and 
( G )  Any other  documents  that the agency 

determines are relevant to the protest. including 
documents specificall! requested by the protester. 
( i i i )  The agency report to the GAO shall include- 

( A )  A copy of the documents  described in 
33.104(a)(3)( i i ) ;  

( B )  The contracting officer's signed statement 
of rele\,ant facts and a memorandum of law. The 
contracting officer's statement shall set forth find- 
ings, actions. and recommendations. and any addi- 
tional e\,idence or informat~on not provided in the 
protest file that may be necessary to determine the 
rnerlts of the protest: 

( C )  A 11st ot' tlie documents ~ v ~ t h h e l d  from the 
pr~testes .  or inter\cnors, and the reasons for with- 
holding them. The list ident~fies any documents 
spec~l'icall!, requested hy. and withheld from, the 
protester; and 

(Dl A list of' parties being provided the docu- 
ments. 

( 4 ) i i i  At the same time the agency suhmits its report 
to the G,4O. thc agency shall furnish copies of its report 
to the protester and an! inter \ ,enors .  '4 party shall 
recel\,e :ill rele\znnt documents. except- 

(..\) Tiioic that the apcnc! has decided to with- 
hold 1'1.onl that part) for an! rcason,  including 
thosc co\,cred h .I protcctl\.c order ~ssued  by the 
G.40. Iloi.umcnts cotered by a protective order 
shall he released only in accordance  with the 
terms of' the order. Examples of documents the 
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agency may decide to exclude from a copy of the 
report include documents previously furnished to 
or prepared by a party; classified infomiation: and 
inf'orniation that would give the party a compcti- 
tiw advantage; and 

( B )  Protester's doculnents which the agency 
determines, pursuant to law or regulation, to with- 
hold I'rom any interested party. 
( i i ) (A)  If the protester requests additional docu- 

ments within 2 days after the protester knew the exis- 
tence or relevance of additional documents. or s h ~ i ~ l d  
have known, the agency shall provide the requested 
docu~ricnts to the G A O  within 5 days of receipt of tlie 
request. 

( B )  The additional documents shall also be 
pro\,idcd to thc protester and other interested par- 
ties \vithin this 5-clay period unless the agency has 
decided to withhold them for any re:lson (see suh- 
division (a ) (4) ( i )  of this section). This inclutlcs 
a n y  documents  covered by a protective ordcr  
issued by the GAO. Documents covered by a pro- 
tective order shall be provided only in accordance 
with the terms of the order. 

(C)  The agency shall notify the GAO of any 
cloculnents withheld from the protester and other 
interested parties and shall state the reasons for 
withholding them. 

( 5 )  Thc  G A O  may issue protective orders which 
establish terms. conditions, and restrictions for the pro- 
v i s ion  ot' a n y  d o c u m e n t  to  a n  in te res ted  par ty .  
Protective orders prohibit or restrict the disclosure hy 
the party of procurement sensitive informat~on,  trade 
secrets or other proprietary or confidential research. 
development o r  commercial information that 1s con- 
t a ~ n e d  in sucli document .  P r o t e c t ~ v e  orders d o  not 
authorlrc ~ , ~ t h h o l d i n g  any documents or ~nforniation 
from the United States Congress or an executive agency. 

( i )  Rrr/lrrsr.v ,for. /~rotc .r t ivc orders. Any party 
seeking issuance of a protective order shall file its 
request with the GAO as soon as practicahle after the 
protest is filed. with copies furnished simultaneously 
to all parties. 

( i i )  Ewiir.viot1.v trt~tl rp/~l~rt(rl.v. Within 2 days nfter 
receipt of a copy of'thc protective order request, any 
party may I'ilc with the G A O  a request that particular 
documents he excluded from the coverage of the pro- 
tecuve ordcr. or that part~cular parties or individuals 
be included In or excluded from the protective order. 
Copies of' the request shall be furnished simultane- 
ously to all parties. 

( i i i )  Adrlitiotid rloc.ilt~olts. If the existence or rel- 
evance o f  additional documents first becomes evident 
after :I protccti\.e ordcr has been issued. any party 
may requcs"lhat these additional documents he cov- 
ered hy the protective order. Any party to the protec- 
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tive order  also may request  that  individuals  not 
already covered by the protective order he included 
in the order. Requests shall be filed with the GAO, 
with copies furnished si~nultaneously to all parties. 

( i v )  S(it~i.tiotl.s cirlrl t ~ c t t ~ ~ ~ r l i c . ~ .  T h e  G A O  may 
impose appropriate sanctions f'or any violation of the 
terms of' the protective ordcr. Improper disclosure of 
protected inf'o~mntion will cn t~ t le  thc aggrieved party 
to all appropriate remedies uncles law or equity. The 
G A O  may also take appropriate action against an 
agency which fails to provide documents designated 
in a protective order. 
(6 )  The protester and other  interested parties are  

required to furnish a copy of any comments on the agen- 
cy report directly to the GAO within 14 days, or 7 days 
i f  express option is used. aftcr rcccipt of the report. with 
copies provided to tlie contracting officer and to other 
participating interested parties. If a hcaring is held, 
these comments arc due u,ithin 7 clays after the hearing. 

(7 )  Agencies shall I'urnish the G A O  with the name, 
title, and telephone nurnber of one or n o r e  officials (in 
both f'icld and hcndquarters ofl'ices, if desired) whom the 
G A O  niny contact who arc knowledgeable about the 
subject matter of the protest. Each agency shall be 
responsible  for promptly advising the G A O  of any 
change in the designated ol'ficials. 
( b )  Prorcsrs hr<fot.c n ~ r w t d .  ( I )  When the agency has 

rcccivcd notice from the (3.40 of n protest filed directly 
with the GAO.  a contract  may not he awarded unless 
;1uthori7ed. in ilccordance with agency procedures, by the 
head of the contracting activity. o n  a nondclcgable basis. 
upon a written f'inding thnt- 

( i )  Urgent and co~npe l l inp  circumstances which 
significantly aff'ect the Interest of' the United States 
~v i l !  not permit a w a ~ t i n g  the decision of the GAO;  
and 

( i i )  Award is likely to occur within 30 days of the 
written finding. 
(2 )  A contract a~vard  shall not be authorized until the 

agency has notified the GAO of thc finding in paragraph 
( h ) (  l ) ol'this section 

( 3 )  When a protest against the making of an award is 
rcccivcd and awnrd will hc withheld pending disposition 
of the protest, the contracting officer should inform the 
of'ferors whose olf'crs might become eligible for award 
of the protest. If' appropriate. those offerors should be 
requested. before expiration of the time for acceptance 
of their offer, to extend the time for acceptance to avoid 
the need for rcsolicitatlon. In the event of failure to 
ohtain such extensions of offers. consideration should be 
given to proceeding under subparagraph ( h ) ( l )  of this 
section. 
( c )  1't.otc.st.s rifrilr ci\~,rir.i/. ( I ) When the agency receives 

notice of' a protest I'ro~n thc GAO within 10 days after con- 
tract award or within 5 days after a debriefing date offered 
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to  the  protester  for  any  debrief ing that is required h) ( 3 )  of this section. 
( 15.1006, whichever is later, the contracting officer shall ( 2 )  In accordance with agency procedures, the head 

immediately suspend performance or terminate the award- of the contracting ncti\,ity may, on a nondelepahle basis. 
ed contract, except as provided in subparagr:iphs ( c ) ( 2 1  and authorire contract pcrfornlance. r~otwithstanding the 
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estimate shall be limited to Government personnel whose 
official dut ies  require  knowledge  of  the est imate.  An 
e x c e p t i o n  to th i s  r u l e  may  be  m a d e  d u r i n g  c o n t r a c t  
negotiations to allow the contracting officer to identify a 
specialized task and disclose the associated cost breakdown 
figures in the Government estimate, but only to the extent 
deemed necessary to arrive at a fair and reasonable price. 
The overall amount of the Government's estimate shall not 
be disclosed except as permitted by agency regulations. 

36.606 Negotiations. 
(a) Unless otherwise specified by the selection authority, 

the final selection authorizes the contracting officer to 
begin negotiations. Negotiations shall be conducted in 
accordance with Part 15 of this chapter, beginning with the 
m o s t  pref 'erred f i rm in t h e  f ina l  s e l e c t i o n  ( s e e  
15.903(d)(l ) ( i i )  on fee limitation and the determination and 
findings requirement at 16 .306(~) (2)  for a cost-plus-fixed- 
fee contract). 

(b )  The contracting officer should ordinarily request a 
proposal from the firm, ensuring that the solicitation does 
not inadvertently preclude the firm from proposing the use 
of modern design methods. 

(c )  The contracting officer shall inform the firm that no 
construction contract  may be awarded to the firm that 
designed the project, except as provided in 36.209. 

(d) During negotiations, the contracting officer should 
seek advance agreement (see 31.109) on any charges for 
computer-assisted design. When the firm's proposal does 
not cover appropriate modern and cost-effective design 
methods (c .g. ,  computer-assisted design), the contracting 
officer should discuss this topic with the firm. 

( e )  B e c a u s e  s e l e c t i o n  of  f i r m s  is  based  upon  
qual i f icat ions,  the extent  of  any  subcontract ing is an 
important  negotiat ion topic .  T h e  clause prescr ibed at  
44.204(d). "Subcontractors and Outside Associates and 
Consultants" (see 52.244-4), limits a firm's subcontracting 
to firms agreed upon during negotiations. 

( f )  I f  a m u t u a l l y  s a t i s f a c t o r y  c o n t r a c t  c a n n o t  h e  
negotiated, the contracting officer shall obtain a written 
best and final offer from the firm, and notify the firm that 
negotiations have been terminated. The contracting officer 
shall then initiate negotiations with the next firm on the 
final selection list. This procedure shall be continued until 
a mutually satisfactory contract has been negotiated. If 
negotiations fail with all selected firms, the contracting 
officer shall refer the matter to the selection authority who, 
after consulting with the contracting officer as to why a 
contract cannot be negotiated, may direct the evaluation 
board to recommend additional firms in accordance with 
36.602. 

36.607 Release of information on firm selection. 
(a)  After final selection has taken place, the contracting 

of f ice r  m a y  release information ident i fying only the 

archi tect-engineer  firm with which a con t rac t  uaill he 
negotiated for certain work. The work should be described 
in any release only in general terms, unless information 
relat ing to the  work is c lass i f i ed .  If negot iat ions a re  
terminated without awarding a contract to the highest rated 
firm, the contracting officer may release that information 
and state that negotiations will be undertaken with another 
(named) architect-engineer firm. When an award has been 
m a d e ,  t h e  c o n t r a c t i n g  o f f i c e r  m a y  r e l e a s e  a w a r d  
information (see 5.401 ). 

(b) Debriefings of successful and unsuccessful firms 
will be held after final selection has taken place and will be 
conducted, to the extent practicable, in accordance with 
15.1004, 15.1 OO6(b) through (t'), and 15.1 OO7(c). Note that 
15.1006(d)(2) through i d ) ( 5 )  do not apply to architect- 
engineer contracts. 

36.608 Liability for Government costs resulting from 
design errors or deficiencies. 
Architect-engineer contractors shall be responsible for 

t h e  p r o f e s s i o n a l  q u a l i t y ,  t e c h n i c a l  a c c u r a c y .  and  
coordination of all services required under their contracts. 
A firm may be liable for Government costs resulting from 
er rors  o r  def ic ienc ies  in d e s i g n s  fu rn i shed  under  its 
contract. Therefore, when a modification to a construction 
contract is required because of an error or deficiency in the 
services provided under an architect-engineer contract, the 
contracting officer (with the advice of technical personnel 
and legal counsel) shall consider the extent to which the 
architect-engineer contractor may be reasonably liable. The 
contracting officer shall enforce the liability and collect the 
a m o u n t  d u e ,  if the  recoverab le  cos t  wil l  e x c e e d  the  
a d m i n i s t r a t i v e  c o s t  i n v o l v e d  o r  is  o t h e r w i s e  in the  
Government's interest. The contracting officer shall include 
in the contract file a written statement of the reasons for the 
decision to recover or not to recover the costs from the 
firm. 

36.609 Contract clauses. 

36.609-1 Design within funding limitations. 
(a )  The Government may require the architect-engineer 

contractor to design the project so that construction costs 
will not exceed a contractual ly specif ied dol lar  l imit  
(funding limitation). If the price of construction proposed 
in response to  a Government  sol ici ta t ion exceeds  the 
construction funding limitation in the architect-engineer 
c o n t r a c t ,  the  f i rm sha l l  b e  s o l e l y  r e s p o n s i b l e  f o r  
redesigning the project within the funding limitation. These 
additional services shall be performed at no increase In the 
price of this contract.  However, if the cost of proposed 
construct ion is a f fec ted  by e v e n t s  beyond  the  f i rm 's  
reasonable control (e.g..  if there is an increase in material 
costs which could not have been antic~pated, or an undue 
d e l a y  by  t h e  G o v e r n m e n t  in i s s u i n g  a c o n s t r u c t i o n  
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solicitation), the firm shall not be obligated to redesign at 
no cost to the Government. If a firm's design fails to meet 
the contractual limitation on construction cost and the 
Government determines that the firm should not redesign 
the project,  a written statement of the reasons for that 
determination shall be placed in the contract file. 

(b )  The amount of the construction funding limitation 
(to be inserted In paragraph ( c )  oi'the clause at 52.236-22) 
is to  be  establ ished dur ing  negotiat ions between the 
c o n t r a c t o r  a n d  t h e  G o v e r n m e n t .  T h i s  e s t i m a t e d  
construction contract price shall take into account any 
statutory or other limitations and exclude any allowances 
f o r  G o v e r n m e n t  s u p e r v i s i o n  a n d  o v e r h e a d  and  a n y  
amounts set aside by thc Government for contingencies. In 
negotiating the amount ,  the contracting officer should 
make available to the contractor the information upon 
which the Government has based its initial construction 
estimate and any subsequently acquired information that 
may affect the construction costs. 

(c)  The  contracting officer shall insert the clause at 
52.236-22, Design Within Funding Limitations, in fixed- 
price architect-engineer contracts except when ( I )  the head 
of the contracting activity o r  a designee determines in 
writing that cost limitations are secondary to performance 
considerat ions and  addi t ional  project  funding can  be 
expected, i f '  necessary, ( 2 )  the design is for a standard 
structure and is not intended for a specific location, or (3) 
there is little or no deslgn effort involved. 

36.609-2 Redesign responsibility for design errors or 
deficiencies. 
(a)  Under architect-engineer contracts, contractors shall 

be required to make necessary corrections at no cost to the 
Government when the designs, drawings, specifications, or 
o ther  i tems or  services  furnished contain any  errors .  
deficiencies. or inadequacies. If, in a given situation, the 
Government does not require a firm to correct such errors, 
the contracting officer shall include a written statement of 
the reasons for that decision in the contract file. 

(b)  The  contracting officer shall insert the clause at 
5 2 . 2 3 6 - 2 3 ,  Respons ib i l i ty  of  the Arch i tec t -Engineer  
Contractor, in fixed-price architect-engineer contracts. 

36.609-3 Work oversight in architect-engineer 
contracts. 
The contracting officer shall Insert the clause at 52.236- 

24, Work Oversight in Architect-Engineer Contracts, in 
fixed-price architect-engineer contracts. 

36.609-4 Requirements for registration of designers. 
The contracting officer shall insert the clause at 52.236- 

25, Requirements for Registration of Designers, in fixed- 
price architect-engineer contracts, except that it may be 
omitted from a contract when the design is to be performed 
(a) outside the United States, its possessions, or Puerto 
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Rico, or (b)  in a State or possession that does not have 
registration requirements ibr the particular field involved. 

SUBPART 36.7-STANDARD AND OPTIONAL 
FORMS FOR CONTRACTING FOR 
CONSTRUCTION, ARCHITECT-ENGINEER 
SERVICES, AND DISMANTLING, DEMOLITION, 
OR REMOVAL OF IMPROVEMENTS 

36.700 Scope of subpart. 
This  subpart  sets  forth requirements  for  the  use of 

standard and optional forms,  prescribed in Part 53. for 
contracting for construction, architect-engineer services, or 
dismantling, demoli t ion,  or removal  of improvements .  
These standard and optional forms are illustrated in Part 
53. 

36.701 Standard and optional forms for  use  in 
contracting for  construction or  dismantling, 
demolition, or removal of improvements. 
(a) Contracting officers shall use Standard Form 1417, 

Pre-solicitation Notice (Construction Contract). to inform 
prospective offerors that a solicitation will be released for a 
proposed construct ion or  d i smant l ing ,  demol i t ion ,  o r  
r e m o v a l  o f  i m p r o v e m e n t s  c o n t r a c t  e s t i m a t e d  t o  be 
$100 .000  or more. This  form may a l so  be used if the 
proposed contract is estimated to be less than $100.000. 

(b) Standard Form 1442, Solicitation, Offer, and Award 
(Construct ion.  Alteration, or Repair) .  shall be used to 
sol ici t  and  submi t  o f fc rs ,  and award  cons t ruc t ion  or  
dismantling, demoli t ion,  or removal  of improvements  
contracts expected to exceed the simplified acquisition 
thresholds, and may be used for contracts at or below the 
s i iup l i f i ed  a c q u i s i t i o n  t h r e s h o l d .  In  a l l  s e a l e d  b id  
solicitations, or when the Government otherwise requires a 
noncancellable offer acceptance period, the contracting 
officer shall insert in the blank provided in Block 13D the 
number of calendar days that the offer must be available 
for acceptance after the date offei-s arc due. 

(c)  Optional Form 347, Order for Supplies or Serwces, 
may be used for construction or dismantling, demolition, or 
removal of improvements contracts that are at or below the 
s impl i f i ed  acquis i t ion  t h r e s h o l d ;  provided, that  the  
contract ing off icer  includes the c lauses  required ( see  
Subpart 36.5) in the simplified acquisitions (see Part 13). 

(d) Contracting officers may use Optional Form 1419, 
Abstract of Offers-Construction, and Optional  Form 
1419A. Abstract of Offers-Construction, Continuation 
Shee t ,  o r  the au tomated  equiva len t ,  to record  of fe rs  
submitted in response to a sealed bid solicitation (see 
14.403) and may also use it to record offers submitted in 
response to negotiated solicitations. 

(e)  Contracting activities shall use Standard Form 1420, 
Performance Evaluation (Construction), in evaluating and 
reporting on the performance of construction contractors as 
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required in 36.20 1 

36.702 Forms for use in contracting for architect- 
engineer services. 
(a) Contracting officers shall use Standard Form 252, 

Architect-Engineer Contract, to award fixed-price contracts 
for architect-engineer services when the services are to be 
performed in the United States, its possessions, or Puerto 
Rico. 

( b )  T h e  f o l l o w i n g  s t a n d a r d  f o r m s  s h a l l  b e  used  
preliminary to award of a contract for architect-engineer 
services relating to the construction, alteration, or repair of 
real property: 

( 1 )  S tandard  F o r m  254, Archi tect-Engineer  and 
R e l a t e d  S e r v i c e s  Q u e s t i o n n a i r e ,  sha l l  be  used  t o  
o b t a i n i n f o r m a t i o n  f r o m  a r c h i t e c t - e n g i n e e r  f i r m s  

regarding their professional qualifications. 
( 2 )  Standard Form 255, Arch i tec t -Engineer  and  

Related Services Questionnaire for Specific Project,  
shall be used to supplement the S F  254 with additional, 
specific information on the firms' qualifications for a 
particular project when the contract amount is expected 
to exceed the simplified acquisition threshold. This  
f o r m  m a y  be  used  w h e n  t h e  c o n t r a c t  a m o u n t  i s  
expected to be at or below the simplified acquisition 
threshold, if the contracting officer determines that its 
use is appropriate. 
( c )  S tandard  F o r m  142  1 ,  P e r f o r m a n c e  Eva lua t ion  

(Archi tect-Engineer) ,  shall be used in eva lua t ing  and 
r e p o r t i n g  o n  t h e  p e r f o r m a n c e  of  a r c h i t e c t - e n g i n e e r  
contractors as required in 36.604. 
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(3)  Timely settlement under cost-reir i ibursc~~~c~it  con- 
tracts. 
( b )  Establishing hilling rates provides a method tor 

interim relmhursement of indirect costs at estiniated rates 
subject to ad.justment during contract perforn~ance and nt 
the time the final indirect cost ratcs arc estahlisiied. 

42.703 General. 

42.703-1 Policy. 
( a )  A single agency (see 32.705- I ( a ) )  shall he rcsponsi- 

hle for estnblisliing indirect cost rates for cilch business 
unit. These rates sliall be binding on dl agencies and their 
contractinp of'fices. unless otherwise specil'icaly prohibited 
by statute. 

( b )  Billing rates and final indirect cost rates shall be 
used in r c ~ r n b u r s ~ n g  indirect costs under cost-reimhursc- 
ment  contracts  and in determining progress  payments  
under fixcd-price contracts. 

(c) Contracting officers sliall- 
(1 )  Unless the quick-closeout procedure in 17.70X is 

used. use final indirect cost rates of a business unlt for rt 

given period, which shall be binding for all the cost- 
reimbursement contracts of the business unit for that 
period. subject to any specific limitation in a contract or 
advance agreement (when contraits of more than one 
agency are involved, see 37-,101(c)); and 

( 2 )  To ensure compliance with 10 U.S.C. 23241a) and 
41 U.S .C.  256(a) .  use established final indirect cost 
rates In negotiating the final price of fixed-price incen- 
tive and I'ixed-price redeterminable contracts and in 
other situations requiring that indirect costs he settled 
before contract prices are established. 

42.703-2 Certificate of indirect costs. 
(a)  G ~ I W I Y ~ .  In accordance with 10 U.S.C. 7323(h) and 

41 U.S.C.  25h(h), a proposal sliall not he accepted and no 
agreement shall be made to establish hilling rates or final 
indirect cost rates unless the costs have been ccrtif'icd by 
the contractor. 

( b )  1ZLlii~cr of' cert~fi 'ccttiot~. ( 1 ) The agency head, or 
designee. may waive the certification requirement when- 

( i )  I t  is determined to he in the Interest of' the 
United Stxtes; and 

iii)  The reasons for the determinution arc put in 
writing and made available to the public 
( 2 )  A waiver  may  he appropriate  for a contract  

with- 
( i )  A f'oreign government or international organi- 

za t ion .  such  a s  a suhs id ia r> ,  body of the North 
Atlantic Treaty Organization: 

c i ~ )  A state or local govxnment  subject to OMB 
Circular A-87; 

( i i l )  An educational institution s~ib,ject to OMB 
Circular A-2 1 : and 

( i \ , )  A nonp~mt'it  organirat ion suh. jec~ to Oh?B 
Circul;~r A- 122. 

( c )  F(1i1uw to c,c't.tifi. ( I ) I t '  the contractor has not certi- 
Sled its proposal for hilling rates or indirect cost rates anti a 
\vai\cr is not appropriate, the contracting officer shall uni- 
laterally establish the rates i t  they are necessary for contln- 
uation of the  contract. 

( 2 )  R;itcs c t a h l ~ s h c d  ~ i ~ i ~ l ; ~ ~ e r a l l >  shoultl bc- 
( i i  B a d  on audltctl historic:~l data or other n\,atl- 

;hie data CIS long a \  unallo\vahIc costs :ire excluded: 
and 

( i i ~  Set low enough to ensure that potentially unal- 
lowable costs u ~ l l  not he rcimhurscd. 

(d l  E'iii.sc~ c~c,rtific~rrioti. 'I'he contracting officer should 
consult with legal counsel to d e t e r ~ n ~ n e  appropriate action 
when a contractor certificate of. indirect costs is thought to 
he false. 

( e )  Prnaltic~s , f o r .  cit~iiiioit,cihic~ c ~ ~ s t s . .  I0 U.S.C. 2324(a) 
through (d l  and 31 1l.S.C. 256(ai t l~ rough  ( d )  prescribe 
penalties for \utmiiss~on of unallowable costs in final indi- 
rect cost rate proposals (scc 11.709 f'or penalties and con- 
tracting officer responsibilitio). 

( f )  Cor1trc1r.t cirrllsc.. i I )  Except as provided in para- 
graph ( f ) ( 2 )  of this subsect ion,  the clause at 52.242-4.  
Certification of Indirect Costs, sliall be incorporated into 
all solicitations and contracts which provide for- 

( I )  Interim reimbursement of'indirect costs; 
( i i )  Establishment of final indirect cost rates: or 
( i i i )  Contract financing that includes interim pay- 

ment of indirect costs, c.g..  progrcss payments based 
on cost (Subpart 32 .5)  or progress payments based on 
percentage or stage of completion. 
( 2 )  The Department ot' Energ) may p r o \ , ~ d e  an alter- 

nate clause In its agency supplement t'or its Management 
and Operating contracts. 

42.704 Billing rates. 
( a )  Tlic contracting of'f'icer or auditor responsible under 

42.705 for determining the f ~ n a l  indirect cost rate orclinari- 
Iy shall also he responsihlc for determining the billing rate. 

( b )  The contracting of ' t '~cer or auditor shall establish a 
billing rate o n  the basis ot inf'ormation resulting f r o ~ n  
recent re\ iew. pre\,ious audits or cxperlence. or \lmilar reli- 
able data or cxperlencc of other contracting act~\,it ies.  In 
sst;thlisliing the billing rate. the contract~ng officer or audi- 
tor sho~iltl ensure t h ~ ~  i t  1s :IS close as possible to the final 
~ndirect cost rate iuiticipatcd for the contractor' I'iscal peri- 
od .  as ndjusred f'or any unallowahle costs. LVhen the con- 
tracting otf'icer or auditor ilctermines that the dollar value 
of contracts requiring use ol' ;I billing rate docs not warrant 
submission of' n detailed hilling ratc proposal, the billing 
rate may he cstablislictl by making appropriate a?justments 
f r o ~ n  the prlor year's ~ r id~rec t  cost experience to e l ~ r n ~ n a t e  
unnllo\vd~lc ; i d  nonrecurring costs and to reflect new or 
cll;~ngcd conclitlons. 
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42.705 

(c) Once established, billing rates may be prospectively 
or retroactively revised by mutual agreement of the con- 
tracting officer o r  audi tor  and the contractor at either 
party's request,  to prevent  substantial overpayment  o r  
underpayment. 

(d) The elements of indirect cost and the base or bases 
used in computing billing rates shall not be construed as 
determinative of the indirect costs to be distributed or of 
the bases of distribution to be used in the final settlement. 

(e) When the contractor provides to the cognizant con- 
tracting officer the certified final indirect cost rate proposal 
in accordance with 42.705-1(b) or 42.705-2(b), the contrac- 
tor and the Government  may mutually agree to revise 
billing rates to reflect the proposed indirect cost rates, as 
approved by the Government to  retlect historically disal- 
lowed amounts from prior years' audits, until the proposal 
has been audited and settled. The historical decrement will 
be determined by either the cognizant contracting officer 
(42.705- 1(b)) or the cognizant auditor (42.705-2(b)). 

42.705 Final  indirect cost rates. 
(a) Final indirect cost rates shall be established on the 

basis of ( 1 )  contracting officer determination procedure 
(see 42.705-1) or (2) auditor determination procedure (see 
42.705-2). 

(b) Within 120 days after settlement of the final indirect 
cost rates (or longer, if approved in writing by the contract- 
ing off icer) ,  the contractor  shall submit  a complet ion 
invoice or voucher reflecting the settled amounts and rates 
on all contracts physically completed in the year covered 
by the proposal. 

42.705-1 Contract ing officer determinat ion procedure. 
(a) Applica/?ilit\. and responsibility Contracting officer 

determination shall be used for the following, with the indi- 
cated cognizant contracting officer responsible for estab- 
lishing the final indirect cost rates: 

( I )  Business units of a nlultidivisional corporation 
under the cognizance of a corporate administrative con- 
tracting officer (see Subpart 42.6), with that officer 
responsible for the determination, assisted, as required, 
by the administrative contracting officers, assigned to 
the individual business units. Negotiations may be con- 
ducted on a coordinated or centralized basis, depending 
upon the degree of centralization within the contractor's 
organization. 

(2) Business units not under the cognizance of a cor- 
porate administrative contracting officer, but having a 
resident administrative contracting officer (see 42.602), 
with that officer responsible for the determination. For 
this purpose, a nonresident administrative contracting 
officer is considered as resident if at least 75 percent of 
the administrative contracting officer's time is devoted 
to a single contractor. 

(3) Business units not included in subparagraph (1) 
42-10 
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or (2)  above, but where the predominant interest (on the 
basis of unliquidated contract dollar amount) is in an 
agency whose procedures require contracting officer 
determination. In such cases, the responsible contracting 
officer will be as designated under that agency's proce- 
dures. 

(4) Educational institutions (see 42.705-3 for respon- 
sibility and procedures). 

(5) State and local governments (see 42.705-4). 
(6)  Nonprofit organizations other than educational 

and state and local governments (see 42.705-5). 
(b) Procedures. ( 1 )  In accordance with the Allowable 

Cost and Payment clause at 52 .2  16-7 or 52.2 16- 13, the 
contractor shall submit to the contracting officer and, if 
required by agency procedures, to the cognizant auditor a 
final indirect cost rate proposal reflecting actual cost expe- 
rience during the covered period, together with supporting 
cost or pricing data. 

(2) The auditor shall submit to the contracting officer 
an advisory audit report ( i )  identifying any relevant 
advance agreements or restrictive terms of specific con- 
tracts an:! (ii)  including the information required by 
15.805-5(e). 

( 3 )  T h e  c o n t r a c t i n g  o f f i c e r  s h a l l  h e a d  t h e  
Government negotiating team, which includes the cog- 
nizant auditor and technical or functional personnel as 
required. Contracting offices having significant dollar 
interest shall be invited to participate in the negotiation 
and in the preliminary discussion of critical issues. 
Individuals or offices that have provided a significant 
input to the Government position should be invited to 
attend. 

(4) The Government negotiating team shall develop a 
negotiation position. Pursuant to 10 U.S.C. 2324(f) and 
41 U.S.C. 256(f), the contracting officer shall- 

(i) Not resolve any questioned costs until obtain- 
Ing- 

(A) Adequate documentation on the costs; and 
( B )  T h e  cont rac t  a u d i t o r ' s  o p i n i o n  on  the  

allowability of the costs. 
(ii) Whenever possible, invite the contract auditor 

to serve as an advisor at any negotiation or meeting 
with the contractor on the determination of the con- 
tractor's final indirect cost rates. 
(5) The cognizant contracting officer shall- 

(i) Conduct negotiations; 
(ii) Prepare a written indirect cost rate agreement 

conforming to the requirements of the contracts; 
(iii) Prepare, sign, and place in the contractor gen- 

eral file (see 4 .801(~) (3) )  a negotiation memorandum 
covering (A) the disposition of significant matters in 
the advisory audit report, (B) reconciliation of all 
costs questioned, with identification of items and 
amounts allowed or disallowed in the final settlement 
as well as the disposition of period costing or alloca- 
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bility issues, (C) reasons why any recornmentiations 
of the auditor or other Government advimrs were not 
followed, and (D)  identification of co5t or pricing 
data  submitted during the negotiations and relied 
upon in reaching a settlement; and 

( iv)  Distribute resulting documents in accordance 
with 42.706. 

42.705-2 Auditor determination procedure. 
( a )  Appl icub i l i f~~  c~trtl re.spot~.sil~ilit~~. i I ) The cognizant 

Government auditor shall establish final indirect cost rates 
for business units not co\ ered in 32.7OS- l i a ) .  

(2) In addition, auditor determination may be used 
f'or business units that ore ccwered in 42.705- l ( a )  ivhen 
the contracting ofl'icer and auditor agree that the ~ndirect 

( v )  Notify the contractor of' the individual costs costs can be wttled u,ith little difficulty and any of the 

which were considered unallowable and the respec- following circumstances apply: 

tive amounts of the disallowance. ( i )  The business unit has primarily fixed-price 

( The next page is 42-11.) 
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PART 43 

CONTRACT MODIFICATIONS 

43.000 Scope of part. 
This part prescribes policies and procedures for prepar- 

ing and processing contract modifications for all types of' 
contracts including construction and architect-engineer 
contracts. It does not apply to- 

(a) Orders for supplies or services not otherwise chang- 
ing the terms of contracts or agreements (e .g . ,  delivery 
orders under indefinite-delivery contracts); or 

(b) Modifications for extraordinary contractual relief 
(see Part 50). 

SUBPART 43.1-GENERAL 

43.101 Definitions. 
" A d m i n i s t r a t i v e  c h a n g e "  m e a n s  a un i la te ra l  ( s e e  

43.103(b)) contract change, in writing, that does not affect 
the substantive rights of the parties (e.g.. a change in the 
paying office or the appropriation data). 

"Change order" means a written order, signed by the 
contract ing officer,  direct ing the contractor to make a 
change that the Changes clause authorizes the contracting 
officer to order without the contractor's consent. 

"Contract modification" means any written change in 
the terms of a contract (see 43.103). 

"Effective date" has various meanings based o n  the cir- 
cumstances in which it is used: 

(a) For a solicitation amendment, change order, or admin- 
istrative change, the effective date shall be the issue date of 
the amendment, change order, or administrative change. 

(b) For  a supplemental agreement, the effective date 
shall be the date agreed upon by the contracting parties. 

(c) For a modification issued as a confirming notice of 
termination for the convenience of the Government, the 
effective date of the confirming notice shall be the same as 
the effective date of the initial noticc. 

(d)  For  a modification converting a termination for 
d e f a u l t  to a t e r m i n a t i o n  f o r  the c o n v e n i e n c e  of  the 
Government, the effective date shall be the same as the 
effective date of the termination for default. 

(e) For a modification confirming the termination con- 
t ract ing of f ice r ' s  previous letter determinat ion of  the 
amount due in settlement of a contract termination for con- 
venience, the effective date shall be the same as the effec- 
tive date of the previous letter determination. 

"Supplemental agreement" means a contract modifica- 
tion that is accomplished by the mutual action of the parties. 

43.102 Policy. 
( a )  Only contracting officers acting within the scope of 

their authority are empowered to execute contract modifi- 
cations on behalf of the Government. Other Government 
personnel shall not- 

( I ) Execute contract modifications; 
( 2 )  Act in such a manner as to cause the contractor to 

believe that they have authority to hind the Government; or 
(3)  Direct or cncourage the contractor to perform work 

that should be the subject of a contract modification. 
(b) Contract modifications, including changes that could 

be issued unilaterally, shall be priced before their execution 
if this can be done without ad\,ersely affecting the interest 
of the G o w r n m e n t .  If a significant cost increase could 
result from a contract modification and time does not per- 
mit negotiation of a prlce, at least a maximum price shall 
be negotiated unless impractical. 

i c )  The Federal Acquisition Streamlininz Act of 1994, 
Public Lam, 103-355 (FASA). and Section 4402  of the 
Clinger-Cohen Act of 1996, Public Law 104- 106, autho- 
rize, but do not require, contracting officers, if requested by 
the prime contractor. to modify contracts without requiring 
consideration to incorporate changes authorized by FASA 
or Clinger-Cohen Act amendments into existing contracts. 
Contracting officers are encouraged, if appropriate, to mod- 
ify contracts without requiring consideration to incorporate 
rhese new policies. The contract modification should be 
accomplished b), inserting Into the contract. as a minlmum. 
the current version of the nppl~cable FAR clauses. 

43.103 Types of contract modifications. 
Contract modifications arc of the following types: 
(a)  Bilatrml. .4 bilateral modification (supplemental agree- 

ment) is a contract modification that is signed by the contractor 
and the contracting ofiicer. Bilateral modifications are used tc- 

( I )  Make negotiated equitable adjustments resulting 
from the issuance of a change order; 

( 2 )  Defini t i~c lettcr contracts; and 
( 3 )  Reflect othcr agreements of the parties modifying 

the t e r m  of contracts. 
(b )  Ut1ilarerul. A unilateral modification is a contract 

modification that is signed only by the contracting officer. 
Unilateral modifications are used, for example, to- 

( 1 )  Make administrative changes; 
(2) Issue change orders; 
(3) Make changes authorized by clauses other than a 

43- 1 
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changes clause (e.g.,  Property clause, Options clause, 
Suspension of Work clause, etc.); and 

(4)  Issue termination notices. 

43.104 Notification of contract changes. 
(a)  When a contractor considers that the Government 

has effected or may effect a change in the contract that has 
not been identified as such in writing and signed by the 
contracting officer, it is necessary that the contractor notify 
the Government in writing as soon as possible. This will 
permit the Government to evaluate the alleged change and 
( 1 )  confirm that it is a change, direct the mode of further 
performance, and plan for its funding; (2) countermand the 
alleged change; or (3)  notify the contractor that no change 
is considered to have occurred. 

( b )  The clausc at 52.243-7, Notification of Changes, 
which is prescribed in 43.107. ( I )  incorporates the policy 
expressed in paragraph (a )  above; (2) requires the contrac- 
tor to notify the Government promptly of any Government 
conduct that the contractor considers a change to the con- 
tract, and ( 3 )  specifies the responsibilities of the contractor 
and the Government with respect to such notifications. 

43.105 Availability of funds. 
(a)  The contracting officer shall not execute a contract 

modification that causes or will cause an increase in funds 
without having first obtained a certification of fund avail- 
ability. except for modifications to contracts that- 

( I )  Are conditioned on availability of funds (see 
32.703-2); or 

(2) Contain a limitation of cost or funds clause (see 
32.704). 
( b )  The certification required by paragraph (a)  of this 

section shall be hased on the negotiated price. except that 
modifications executed before agreement on price may be 
hased on the best available estimate of cost. 

43.106 Procurement integrity-modifications. 
No modificat~on over $100.O(X) as defined at 3.104-4(e) may 

be executed w~thout complying with the requirements of 3.104. 

43.107 Contract clause. 
The contracting officer may insert a clause substantially 

the same as the clause at 52.243-7, Notification of Changes. 
in solicitations and contracts. The clause is available for use 
primarily in negotiated research and development or supply 
contracts for the acquisition of major weapon systems or 
principal subsystems. If the contract amount is expected to 
be less than $1.000,000. the clausc shall not be used, unless 
the contracting officer anticipates that situations will arise 
that may result in a contractor alleging that the Government 
has effected changes other than those identified as such in 
writing and signed by the contracting officer. 

SUBPART 43.2-CHANGE ORDERS 
43-2 (FAC 90-44) 

43.201 General. 
( a )  G e n e r a l l y ,  G o v e r n m e n t  c o n t r a c t s  c o n t a i n  a 

changes clause that permits the contract ing officer to 
make unilateral changes, in designated areas, within the 
general scope of the contract.  These are  accomplished 
by issuing written change orders  on Standard Form 30,  
Amendment  of SolicitationIModification of  Contract  
( S F  30) ,  unless otherwise provided ( see  43.301).  

( b )  The contractor must continue performance of the 
contract as changed, except that in cost-reimbursement or 
incrementally funded contracts the contractor is not obli- 
gated to continue performance or incur costs beyond the 
limits established in the Limitation of Cost or Limitation 
of Funds clause (see 32.705-2). 

(c)  The contracting officer may issue a change order by 
telegraphic message under  unusual o r  urgent  c i rcum-  
stances; provided, that- 

( I )  Copies of the message are furnished promptly to 
the same addressees that received the basic contract: 

( 2 )  Inimediatc action is taken to confirm the change 
by issuance of a SF 30; 

(31 The message contains substantially the information 
required by the SF 30 (except that the estimated change in price 
shall not be indicated), including in the body of the message 
the statement, "Signed by (Name), Contracting Officer"; and 

(4) The contracting officer manually signs the origi- 
nal copy of the message. 

43.202 Authority to issue change orders. 
Change orders shall be issued by the contracting officer 

except when authority is delegated to an administrative 
contracting officer (see 42.202(c)). 

43.203 Change order accounting procedures. 
(a) Contractors' accounting systems are seldom designed to 

segregate the costs of performing changed work. Therefore, 
betbre prospective contractors submit offers, the contracting of i -  
cer should advise them of the possible need to revise their 
accounting procedures to comply with the cost segregation 
requirement5 of the Change Order Accounting clause at 52.243-6. 

(b) The following categories of direct costs normally are 
segregable and accountable under the tcrms of the Change 
Order Accounting clause: 

( I )  Nonrecurring costs (e.g., engineering costs and- 
costs of obsolete or reperformed work). 

( 2 )  Cos t s  of added  dis t inct  work  caused  by the  
change order (e .g. ,  new subcontract work, new proto- 
types, or new retrofit or backfit kits). 

(3) Costs of recurring work ( e g ,  labor and material costs). 

43.204 Administration. 

(a) Chatlge order docl~n1er1tatior~. When change orders 
are not forward prlced, they require two documents: the 
change order and a supplemental agreement reflecting the 
reault~ng equitable adjustment in contract terms. If an equi- 



52.215-27 Termination of Defined Benefit Pension Plans. 
52.21 5-28- 

52.21 5-29 [Reserved] 
52.215-30 Facilities Capital Cost of Money. 
52.215-3 1 Waiver of Facilities Capital Cost of Money. 
52.2 15-31 [Reserved] 
52.2 15-33 Order of Precedence. 
52.2 15-34 Evaluation of Offers for Multiple Awards. 
52.215-35 Annual Representations and Cerrifications- 

Negotiation. 
52.215-36 Late Submissions, Modifications, and With- 

drawals of Proposals (Overseas). 
52.2 15-37 [Reserved] 
52.2 15-38 Preparation of Offers-Construction. 
52.215-39 Reversion or Adjustment of Plans for Post- 

retirement Benefits Other Than Pensions 
(PRB). 

52.2 15-40 Notification of Ownership Changes. 
52.215-41 Requirements for Cost  or Priclng Data or  

Information Other Than Cost or Pricing 
Data. 

52.215-42 Requirements for Cost  or Priclng Data or 
Information Other Than Cost or Pricing 
Data-Modifications, 

52.215-43 Audit-Commercial Items. 
52.216- 1 Type of Contract. 
52.216-2 Economic  P r i ce  Adjustment-Standard 

Supplies. 
52.216-3 Economic Price Adjustment-Semistandard 

Supplies. 
52.216-4 Economic  Pr ice  Adjustment-Labor and 

Material. 
52.2 16-5 Price Redetermination-Prospectix 
52.2 16-6 Price Redetermination-Retloactil e. 
52.216-7 Allowable Cost and Payment. 
52.216-8 Fixed Fee. 
52.21 6-9 Fixed Fee-Construction. 
52.2 16- 10 Incentive Fee. 
52.216- 1 1 Cost Contract-No Fee. 
52.2 16- 12 Cost-Sharing Contract-No Fee. 
52.216- 13 Allowable Cost and Payment-Facilities. 
52.216-14 Allowable Cost and Payment-Facilities Use. 
52.2 16- 15 Predetermined Indirect Cost Rates. 
52.2 16- 16 Incentive Price Revision-Firm Target. 
52.21 6- 17 Incentive Price Revision-Successive Targets. 
52.2 16- 18 Ordering. 
52.216- 19 Order Limitations. 
52.216-20 Definite Quantity. 
52.2 16-2 1 Requirements. 
52.21 6-22 Indefinite Quantity. 
52.21 6-23 Execution and Commencement of Work. 
52.216-24 Limitation of Government Liability. 
52.216-25 Contract Definitization. 
52.216-26 Payments of Allowable Costs Before Defini- 

tization. 
52.216-27 Single or Multiple Awards. 

52.216-28 Multiple Awards for Advisory and Assistance 
Services. 

52.2 17- 1 [Reserved] 
52.1 17-2 Cancellat~on Under Multiyear Contracts. 
52.2 17-3 E\,aluation Exclusive of' Optlons. 
52.217-4 Evaluation of O p t i o n  Exercised at Time of 

Cuntr'act Award. 
52.2 17-5 Evaluation of Options. 
52.217-6 Option for Increased Quantity. 
52.217-7 Option f'or Increased Quantity-Separately 

Priced Line Item. 
52.2 17-8 Option to Extend Scr\ ,~ces.  
52.217-9 Option to Extend the Term ot'the Contract. 
52.2 18 [Reservecl] 
52.2 19- 1 Small Business Program Representatlons. 
51.219-2 Equal Low Bids. 
52.2 19-3- 

[Rcserved] 
Notice of Total Small Business Set-Aside. 
Notice of Partial Small Business Set-Aside. 
Utilization of Small .  Small Disadvantaged 

and W o m e n - O w n e d  S m a l l  Bus ines s  
Concerns. 

Smal l ,  Small  D ~ s a d v a n t a g e d  and Women- 
Owned Small Business Subcontracting Plan. 

Incentive Subcontracting Program. 
Special 8 ( a )  Contract Conditions. 
Special X(ai  Subcontract Conditions. 
[ Reher\ cd] 
Lim~tations on Subcontri~ctiny. 
Notice of' Pnrtic~pntion by Orpnizations for the 

Handicapped. 
Liquidated Dwnages-Subcontracting Plan. 
Section X(a) Award. 
Notification of Competition Limited to Eligible 

X(a) Concerns. 
Small Business Concern Representation for the 

Small Buslness Competitiveness Demon- 
stration Program. 

Notice ot Enierging Small Bus~ness Set-As~de. 
Smal l  Bus iness  S i ~ e  Representa t ion  for  

Targeted Industr!. Categories under the 
Small Business Competi t~veness Demon- 
stration Prograrn. 

[Reserved] 
Notice to the Government ot' Labor Disputes. 
Payment for Overtime Premiums. 
Convict Labor. 
Contract W o r k  H i~ur s  and Safety Standards 

Act-Overt~rrw Compcnstt~on.  
[Reserved] 
Davis-Bacon Act. 
Withholding of Funds. 
Payrolls and Basic Records. 
Apprentices and Trainees. 
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10 Compliance with Copeland Act Require- 
ments. 

I I Subcontracts (Labor Standards). 
12 Contract Termination-Debarment. 

52.222-1 3 Compliance with Davis-Bacon and Related Act 
Regulations. 

52.222- 14 Disputes Concerning Labor Standards. 
52.222- 15 Certification of Eligibility. 
52.222- 16 Approval of Wage Rates. 
52.222- 17 Labor Standards for Construction Work- 

Facilities Contracts. 
52.222-1 8- 

52.222- 19 [Reserved] 
52.222-20 Walsh-Healey Public Contracts Act. 
52.222-2 1 Certification of Nonsegregated Facilities. 
52.222-22 Previous Contracts and Compliance 

Reports. 
52.222-23 Notice of Requirement for Affirmative 

Action to Ensure Equal Employment 
Opportunity. 

52.222-24 Preaward On-Site Equal Opportunity Compli- 
ance Review. 

52.222-25 Affirmative Action Compliance. 
52.222-26 Equal Opportunity. 
52.222-27 Affirmative Action Compliance Requirements 

for Construction. 
52.222-28 Equal Opportunity Preaward Clearance of 

Subcontracts. 
52.222-29 Notification of Visa Denial. 
52.222-30- 

52.222-34 [Reserved] 
52.222-35 Affirmative Action for Special Disabled and 

Vietnam Era Veterans. 
52.222-36 Affirmative Action for Handicapped 

Workers. 
52.222-37 Employment Reports on Special Disabled 

Veterans and Veterans of the Vietnam Era. 
52.222-38- 

52.222-40 [Reserved] 
52.222-41 Service Contract Act of 1965, as Amended. 
52.222-42 Statement of Equivalent Rates for Federal 

Hires. 
52.222-43 Fair Labor Standards Act and Service Contract 

Act-Price Adjustment (Multiple Year and 
Option Contracts). 

52.222-44 Fair Labor Standards Act and Service Contract 
Act-Price Adjustment. 

52.222-45 [Reserved] 
52.222-46 Evaluation of Compensation for Professional 

Employees. 
52.222-47 SCA Minimum Wages and Fringe Benefits 

Applicable to Successor Contract Pursuant 
to Predecessor Contractor Collective 
Bargaining Agreements (CBA). 

52.222-48 Exemption from Application of Service 
Contract Act Provisions for Contracts for 

4 

Maintenance, Calibrat~on, and/or Repair 
of Certain Information Technology. 
Scientific and Medical. and/or Office and 
Business Equipment-Contractor 
Certification. 

Service Contract Act-Place of Performance 
Unknown. 

Clean Air and Water Certification. 
Clean Air and Water. 
Hazardous Material Identification and Material 

Safety Data. 
Recovered Material Certification. 
[Reserved] I 
Drug-Free Workplace. 
Notice of Radioactive Materials. 
Estimate of Percentage of Recovered Material 

for Designated Items to be Used in the 
Performance of the Contract. 

Certification of Percentage of Recovered 
Material Content for EPA Designated Items 
Used i n  Performance of the Contract. 

Waste Reduction Program. 
Ozone-Depleting Substances. 
Refrigeration Equipment and Air Conditioners. 
Certification of Toxic Chemical Release 

Reporting. 
Toxic Chemical Release Reporting. 
Privacy Act Notification. 
Privacy Act. 
Buy American Certificate. 
Waiver of Buy American Act for Civil Aircraft 

and Related Articles. 
Buy American Act-Supplies. 
Evaluation of Foreign Currency Offers. 
Buy Arncrican Act-Construction Materials. 
Balance of Payments Program Certificate. 
Balance of Payments Program. 
Buy American Act-Trade Agreements- 

Balance of Payments Program Certificate. 
Buy American Act-Trade Agreements- 

Balance of Payments Program. 
Duty-Free Entry. 
Restrictions on Certain Foreign Purchases. 

52.225- 12- 
52.225- 13 [Reserved] 

52.225- 14 Inconsistency Between English Version and 
Translation of Contract. 

52.225- 15 Buy American Act-Construction Materials 
under Trade Agreements Act and North 
American Free Trade Agreement. 

52.225-16- 
52.225- 17[Reserved] 

52.225- 18 European Union Sanction for End Products. 
52.225-19 European Union Sanction for Services. 
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item level information at the line item l e ~ e l  in addition 
to that required in subparagraph ( c ) ( l )  above: 

(i) Ship-To-Point. 
( i i )  Mark-For-Point. 
( i i i )  FEDSTRIPIMILSTRIP document number if 

in contract, in addition to that required in subpara- 
graph (c)( l)  above. 
(5) Where a receiving report is not required, a copy 

of the invoice will be included in each shipment. 
(d) Certification of invoice. The Contractor agrees that 

the submission of an invoice to the Government for pay- 
ment is a certification that the supplies for which the 
Government is being billed have been shipped or delivered 
in accordance with shipping instructions ~ s s u e d  by the 
ordering officer, in the quantities shown on the invoice, and 
that the supplies are in the quantity and of the quality des- 
ignated by the contract, order, or blanket purchase agree- 
ment. 

(e) Fast pay container identification All outer shipping 
containers shall be marked "FAST PAY." 

(End of clause) 

52.213-2 Invoices. 
As prescribed in 13.506(b), insert the following clause: 

INVOICES (APR 1984) 
The Contractor's invoices must be submitted before 

payment can be made. The Contractor will he paid on the 
basis of the invoice, which must state (a )  the starting and 
ending dates of the subscription delivery, and (h)  either that 
orders have been placed in effect for thz addressees 
required, or that the orders will be placed in effect upon 
receipt of payment. 

(End of clause) 

52.213-3 Notice to Supplier. 
As prescribed in 13.506(c), insert the following clause: 

NOTICE TO SUPPLIER (APR 1984) 
This is a firm order ONLY if your price does not exceed 

the maximum line item or total price in the Schedule. 
Submit invoices to the Contracting Officer. If you cannot 
perform in exact accordance with this order, WITHHOLD 
PERFORMANCE and notify the Contract ing Officer 
immediately, giving your quotation. 

(End of clause) 

52.214-1 Solicitation Definitions-Sealed Bidding. 
As prescribed in 14.201-6(b)(1), insert the following 

provision: 
SOLICITATION DEFINITIONS-SEALEI) BIDDING 

(JUL 1987) 
"Government" means United States Government. 
"Offer" means "bid" in sealed bidding. 
"Solicitation" means an invitation for bids in sealed bid- 

ding. 
(End of provision) 

52.214-2 Type of Business Organization-Sealed 
Bidding. 
As prescribed in 13.201-6(b)(2),  insert the follov3ing 

provision: 
TYPE OF BUSINESS ORGANIZATION-- 

SEALED BIDDING (JUL 1987) 
The bidder, by checking the applicable box. represents 

that- 
(a)  It operates as n a corporation incorporated under the 

laws of the State of . Y an individual. 3 a 
partnership, E a nonprofit organization, or r a joint ven- 
ture: or 

(b)  If the bidder is a foreign entity. i t  operates as n an 
- 

individual. ;7 a partnership. ' a nonprofit organiration. 
?-. 

a joint venture. or I a corporation, registered for business 
In 

(country) 
(End of p rov~s~on)  

52.214-3 Amendments to Invitations for Bids. 
As prescribed in 14.201-6(h)(3),  insert the following 

provision: 
AMENDMENTS TO INVITATIONS FOR BIDS 

(DEC 1989) 
( a )  If this solicitation I S  amended, then all terms and 

conditions which are not modified remain unchanged. 
(b) Bidders shall acknowledge receipt of  any amend- 

ment to this solicitation ( 1 )  by signing and returning the 
amendment. 12) by identifying the amendment number and 
date in the space pro\,ided for this purpose on the f o n  for 
submitting a bid. ( 3 )  by letter or telegram, or i4)  by facsim- 
ile. if facsimile bids are authorized in the solicitation. The 
Government must receiw the acknowledgment by the time 
and at the place specified for receipt of bids. 

(End of provision) 

52.214-4 False Statements in Bids. 
As prescribed in 14.201 -6( h) (4) ,  insert the following 

provision in all ~nvitations for bids: 
F.4LSE ST'4TEMENTS IN BIDS (APR 1984) 

Bidders must provide full. accurate, and complete infor- 
mation as required by this solicitation and its attachments. 
The penalty for making false statements in bids is pre- 
scribed in 18 U.S.C. 1001. 

(End of provision) 

52.214-5 Submission of Bids. 
As prescribed in l4.2Ol-6(c)(  1 ), insert the fol low~ng 

provision: 
SUBMISSION OF BIDS (MAR 1997) 

(a)  Bids and bid modifications shall be submitted in 
sealed envelopes or packages (unless subtnitted by elec- 
tronic means) ( 1 )  addressed to the office specified in the 
solicitation, and (2)  showing the time and date specified for 
receipt, the solicitation number. and the name and address 

52-3 1 
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of the bidder. 
( b j  Bidders using commercial carrier services shall 

ensure that the bid is addressed and marked on the outer- 
most envelope or wrapper as prescribed in subparagraphs 
(aj(1)  and (2)  of this provision when delivered to the office 
specified in the solicitation. ' (c)  Telegraphic bids will not be considered unless autho- 
rued  by the solicitation; however, bids may be modified or 
withdrawn by written or telegraph~c notice. 

(d)  Facsimile bids, modifications, or withdrawals, will 
not be considered unless authorized by the solicitation. 

(e) Bids submitted by electronic commerce shall be con- 
sidered only if the electronic commerce method was specif- 
ically stipulated or permitted by the solicitation. 

(End of provision) 

52.214-6 Explanation to Prospective Bidders. 
As prescribed in 14.201-6(c)(2), insert the following 

provision: 
EXPLANATION T O  PROSPECTIVE BIDDERS 

(APR 1984) 
Any prospect ive bidder  desir ing an explanat ion or 

interpretation of the solicitation, drawings, specifications, 
ctc.. must request it in writing soon enough to allow a reply 
to reach all prospective bidders before the submission of 
their bids. Oral explanations or instructions given before 
the award of a contract will not be binding. Any informa- 
tion given a prospective bidder concerning a solicitation 
will be furnished promptly to all other prospective bidders 
as an amendment to the solicitation, if that information is 
necessary in submitting bids or if the lack of it would be 
prejudicial to other prospective bidders. 

(End of provision) 

52.214-7 Late Submiss ions ,  Modifications,  and 
Withdrawals of Bids. 
As prescribed in 14.201-6(c)(3), insert the following 

provision: 
L,4TE SUBMISSIONS, MODIFICATIONS, AND 

I WITHDRAWALS O F  BIDS (MAR 1997) 
(a)  Any hid received at the office designated in the 

solicitation after the exact time specified for receipt will 
not be considered unless it is received before award is 
made and it- 

( I )  Was sent by registered or certified mail not later 
than the fifth calendar day before the date specified for 
receipt of bids (e .g. ,  a bid submitted in response to a 
solicitation requiring receipt of bids by the 20th of the 
month must have been mailed by the 15th); 

(2) Was sent by mail (or telegram or facsimile, if 
authorized) or hand-carried (including delivery by a 
c o m m e r c i a l  c a r r i e r )  if it is  d e t e r m i n e d  by the  
Government that the late receipt was due primarily to 
G o v e r n m e n t  m i s h a n d l i n g  a f t e r  r e c e i p t  a t  t h e  
Government installation; 
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(3) Was sent by U.S. Postal Service Express Mail 
Next Day Service-Post Office To Addressee, not later 
than 5:00 p.m. at the place of mailing two working days 
prior to the date specified for receipt of bids. The term 
"working days" excludes weekends and U.S. Federal 
holidays; or 

(4) Was transmitted through an electronic commerce 
method authorized by the solicitation and was received 
by the Government not later than 5:00 p.m., one work- 
ing day prior to the date specified for receipt of bids. 
(b) Any modification or withdrawal of a bid is subject 

to the same conditions as in paragraph (a) of this provision. 
(c) The only acceptable evidence to establish the date 

of mailing of a late bid, modification, or withdrawal sent 
e i t h e r  by reg i s te red  o r  ce r t i f i ed  mai l  i s  t h e  U . S .  o r  
Canadian Postal Service postmark both on the envelope or 
wrapper  and on the  or iginal  receipt  f r o m  the  U.S .  o r  
Canadian Postal Service. Both postmarks must show a leg- 
ible date or the bid, modification, or withdrawal shall be 
processed as if mailed late. "Postmark" means a printed, 
stamped, or otherwise placed impression (exclusive of a 
postage meter machine impression) that is readily identifi- 
able without further action as having been supplied and 
affixed by employees  of the U.S.  o r  Canadian  Postal  
Service on the date of mailing. Therefore, bidders should 
request the postal clerk to place a legible hand cancellation 
bull's-eye postmark on both the receipt and the envelope or 
wrapper. 

(d) The only acceptable evidence to establish the time 
of receipt at the Government installation is the timeldate 
stamp of that installation on the bid wrapper or other docu- 
mentary evidence of receipt maintained by the installation. 

(e) The only acceptable evidence to establish the date 
of mailing of a late bid, modification, or withdrawal sent 
by U.S. Postal Service Express Mail Next Day Service- 
Post Office to Addressee is the date entered by the post 
office receiving clerk on the "Express Mail  Next  Day 
Service-Post Office to Addressee" label and the postmark 
on the envelope or wrapper and on the original receipt from 
the U.S. Postal Service. "Postmark" has the same meaning 
as defined in paragraph (c)  of this provision, excluding 
postmarks of the Canadian Postal Service. Therefore, bid- 
ders should request the postal clerk to place a legible hand 
cancellation bull's-eye postmark on both the receipt and the 
envelope or wrapper. 

(f) Notwithstanding paragraph (a) of this provision, a 
late modification of an otherwise successful bid that makes 
its terms more favorable to the Government will be consid- 
ered at any time it is received and may be accepted. 

(g) Bids may be withdrawn by written notice or tele- 
gram (including mailgram) received at any time before the 
exact time set for receipt of bids. If the solicitation autho- 
rizes facsimile bids, bids may be withdrawn via facsimile 
received at any time before the exact time set for receipt of 
bids, subject to the conditions specified in the provision 
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entitled "Facsimile Bids." A bid nin! be ~ v ~ t h d r a w n  in per- 
son by a bidder or its authori/ed represcntnti\.c i f ,  hclore 
the exact time set f'or receipt of bids. tlie ~cicntit) oi'the pcr- 
son requesting withdrawal is established a n ~ l  the persvn 
signs a receipt for the bid. 

( h )  If an emergency or unanticipated e\,cnt interrupts 
normal Government processes so as to cause postponement 
o f  the scheduled bid opening ,  and urgent Go\.ernrncnt 
requ i rements  preclude amendment  ol' the s o l i c ~ t a t i o n  
orother notice of an extension of the opening date. thc tirile 
specified for receipt of bids will be deemed tc.  he extcn~lecl 
to the same time of day specified in the snlic~tation on the 
first work day on which normal Government processes 
resume. 

(End ol' p s o \ ~ i i o n  ) 

i d )  A written award or acceptance of a hid mailed or 
ot / icr \v~sc i'urnishcd to the successl'ul bidder ui thin the 
tlriic f o ~  acceptance specified In the hid .;hall r e s ~ ~ l t  i n  ;I 

h~ni l ing c : m t ~ x t  \\ itliout further action by either part). 
( e l  'I'lie Go\ernnient Ilia), re,ject a h d  as nonresponsive 

I!' the prices h ~ t l  xrc ri1atcrlally unbalanced between line 
i t c n ~ s  or subllne itcnls. A hid is materially unbalanced 
when i t  is based on prices significantly less than cost for 
sonic nark and prlces u h ~ c h  are significantly overstated in 
relation to cost for other work, and i f  there is a reasonable 
cloubt that the hid t i i l l  result In the lo\vest overall cost to the 
( ;o\crnn~cnt  c \ e n  tliougli 11 may be tlic  lo^, e\,nluatcd hid. 
or i l  i t  1s so unbalanced a \  to be tant:mount to allowing an 
: d v , ~ ~ i c c  pnylncnt. 

(End of provision 

52.214-8 [Reserved] 
52.214-1 1 [Keservcd] 

52.214-9 Failure to Submit Bid. 
As prescribed in 14.201-6(e)( I ). in\ert the I'ollowlng pro- 

\,ision in invitations for bids: 
FAILURE TO SUBMIT BID (JUL 1995 i 

Recipients of this solicitation not responcling with a h~i l  
should not return this solicitation. unless i t  spx i i i e \  othcl- 
wise. Instead, they should advise the issuing ol'fii.c b!, 1c.t- 

ter, postcard, or established electronic commerce mcrliocl~. 
whether they want to receive future solicitatio~rs for \ I I ~ I ~ : I I -  

requirements. 11' a recipient does not submit a hid ;~nd  doc\ 
not notify the i s s u ~ n g  office that i'uturc \o l i~ i ta t ionz  ; ~ r c  
desired, the recipient 's name may he rcmo\cd  t'roril the 
applicable mailing list. 

(End of pro\,ision) 

52.214-10 Contract Award-Sealed Bidding. 
As prescribed in 14.201-h(c)(2). inm-t the t 'o t l i )~ lng pie- 

vision: 
CONTRACT AWARD-SEALED BIDDING 

(JUL 1990) 
( a )  The Government will evaluate bids In response to 

this solicitation without discussions and \ \ i l l  ;i\\ard a <on- 
tract to the responsible bidder whose bid, conl'or~niny to the 
solicitation, will be most ad\,antageo~ls to the C;o\,crnnlcnt 
considering only price and the price-related t~c t i i r s  speci- 
fied elsewhere in the solicitation. 

(b )  The Government may ( 1 )  reject any or all h ~ d s ,  12) 
accept other than the lowest bid, and ( 3 )  waive ~nfornialit~es 
or minor irregularities in bids receiwd 

( c )  The Government may accept any itern or group of' 
items of a bid. unless the bidder qualil'ies the b l ~ l  by spec~t'ic 
limitations. IJrl1c.s.s othetx~ise ~ I Y N  ided it1 tllc S ( ~ l i d i i l ( ~ .  
bids rm!, be slihr~lirtcd,for qr(c111ririr.s 1c.r.s t l im ! I I O . S C  \pc'c.i- 
fi'ed. Thc. Govertlnlent resewcs t l ~ s  right to rlitd c, cirr ( I \ ~ , ( I I Y /  

or1 at?!, item ,for n qrratltit~~ k s s  t l r ~ ~  thr r/irriirtit\~ r$k t.c2r/. trt 
the w i t  prices r<f(~red, iir11es.s tire hitlcler .spc 1fie.i orlwr- 
wise ill t l ~ ~  hid. 

52.214-12 Preparation of Bids. 
As pse.crihed i n  14.20 I -6( 1'). insert the following pro\,i- 

sion: 
PREP,L\KATION O F  BIDS (APR 198.1 j 

( a )  Bidders ;ire expected to examine the drawings, speci- 
I'icxrions. Sc11cdulc. and ;ill instructions. Failure to d o  so 
~ I I I  be at the hldcic.r'> r ~ s k .  

r I - , )  I i x h  hlililer h d l  Iurriish the inl'ornlation required hl. 
tlic wlicitation. ?'lie hiclclcr stiall sign the hid and print or 
t > l x  1 1 4  11;inle on the Sihcdule and each continuation sheet 
on w h ~ c h  i t  niakc5 an entry. I h s u r c s  or other cllanges must 
Ilc ln~ti,deil h! tllc person .;lgnlng the bid. Bids signed by an 
'~gcnt  s l i ; ~ l l  be accc~~iipanictl  b! e \ idcnce  of that agent 's 
.iiitlio~~it!. unless 111;lt e\,itlcncc has been previously fur- 
l l i \ l l d  t t l  the l s \ l l ~ l l ~  ~li'l'ice, 

rc)  1 . ' ~  each item offered, bidders shall ( I )  show the unit 
price. ~ncluclrng. unless otheruisc specified, packaging. 
packing. m d  prcscr\ . 1 1 ~ ~ 1 1  ;~nd  12) enter the extended price 
1'0s the quantity of caeh Itcnl offered in the "Amount" col- 
urnn 01' thc Sc l~c lu ie .  In caw of discrepancy between a unit 
prwe ; ~ n d  an extcncicti price, the unlt prlce will be presumed 
to he correct. suh/cct.  h o ~ \ e w r .  to correction to the same 
extent and in the snrrie manner 3s an! other m~s take .  

( t i )  Blds 1'0s supplies or serwces other than those specified 
\ \ i l l  not he considered unless authori~ed by the solicitat~on. 

( e j  Bldclcrs n ~ u \ t  state a definite time for deliwr! of sup- 
plies or for pcrfor~nani~c of herviccs, unless otherwise speci- 
l'icd in l t ~  \ ~ I I c I ~ ~ L I ~ . ) I I .  

(1.1 Tin1e. i f  stated as a number of days. will include 
Saturda! a. Sunda? s. and h o l i d q s  

(End of pro\,islon) 

52.214-13 Telegraphic Bids. 
4 s  p s c \ ~ r ~ h e d  In I4  2 0 1 - 6 ( g ) ( l ) .  insert ths t o l l o u ~ n g  

p o \  Ision 
TELEGR4PHIC BIDS (APR 198-1) 
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(a) Bidders may submit telegraphic bids as responses to 
this solicitation. These responses must arrive at the place, 
and by the time, specified in the solicitation. 

( h )  Telegraphic bids shall refer to this solicitation and 
include the items or subitems, quantities, unit prices, time 
and place of delivery, all representations and other informa- 
tion required by this solicitation, and a statement of agree- 
ment with all the terms, conditions, and provisions of the 
invitation for bids. 

(c) Telegraphic bids that fail to furnish required repre- 
sentations or information, or that reject any of the terms, 
condit ions,  and provisions of  the solicitation, may be 
excluded from consideration. 

( d )  Bidders must promptly sign and submit complete 
copies of the bids in confirmation of their telegraphic bids. 

(e )  The term "telegraphic bids." as used in this provi- 
sion, includes mailgrams. 

(End of provision) 
Alternate I ( N O V  1988). A s  prescribed in 14.201- 

6(g)(2) .  substitute the following for paragraph (d) of the 
basic clause: 

( d )  Written confirmation of  telegraphic bids is not 
required. 

52.214-14 Place of Performance-Sealed Bidding. 
As prescribed in 14.201-6(h), insert the following provi- 

slon: 
PLACE O F  PERFORMANCE-SEALED BIDDING 

(APR 1985) 
( a )  The  bidder, in the performance of any contract  

resulting from this solicitation, O intends, 0 does not 
intend [check upplicable box] to use one or more plants or 
facilities located at a different address from the address of 
the bidder as indicated in this bid. 

( b )  If the bidder  checks "intends" in paragraph (a)  
above,  it shall insert in the spaces provided below the 
required information: 

Place of Performance Name and Address of Owner 
[Street, Address, City, and Operator of the Plant or 
County. State, Zip Code) Facility if Other than Bidder 

(End of provision) 

52.214-15 Period for Acceptance of Bids. 
As prescribed in 14.201-6(i), insert the following provi- 

sion: 
PERIOD FOR ACCEPTANCE O F  BIDS (APR 1984) 
In compliance with the solicitation, the bidder agrees, if 

this bid is accepted within . . . . . . . .  calendar days (60 cal- 
endar days unless a different period is inserted by the bid- 
der) from the date specified in the solicitation for receipt of 
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bids, to furnish any or all items upon which prices are bid 
at the price set opposite each item, delivered at the desig- 
nated point(s). within the time specified in the Schedule. 

(End of provision) 

52.214-16 Minimum Bid Acceptance Period. 
As prescribed in 14.201 -6(i), insert the following provi- 

sion in invitations for bids, except for construction, if the 
contracting officer determines that a minimum acceptance 
period must be specified: 

MINIMUM BID ACCEPTANCE PERIOD (APR 1984) 
(a )  "Acceptance period," as  used in this provision,  

m e a n s  the n u m b e r  of  c a l e n d a r  d a y s  ava i lab le  t o  the 
Government for awarding a contract from the date speci- 
fied in this solicitation for receipt of bids. 

(b) This provision supersedes any language perta~ning to 
the acceptance period that may appear elsewhere in this 
solicitation. 

(c) The Government requires a minimum acceptance 
period of . . . . . . . . . .  calendar days [the Cntltructing 
Officer shall insert the ruinlber of dm~,s]. 

(d) In the space provided immediately below, bidders 
m a y  s p e c i f y  a l o n g e r  a c c e p t a n c e  p e r i o d  t h a n  t h e  
Government's minimum requirement. The bidder , I 1  '1 ows 
the following acceptance period: 

. . . . . . . . . .  calendar days. 
(e) A bid allowing less than the Government's minimum 

acceptance period will be rejected. 
(f) The bidder agrees to execute all that it has undertak- 

en to do, in compliance with its hid, if that bid is accepted 
in writing within ( I )  the acceptance period stated in para- 
graph (c) of this clause or (2 )  any longer acceptance period 
stated in paragraph (d) of this clause. 

(End of provision) 

52.214-17 Affiliated Bidders. 
As prescribed in 14.201-6(k), insert the following provi- 

sion: 
AFFILIATED BIDDERS (APR 1984) 

(a) Business concerns are affiliates of each other when, 
either directly or indirectly, ( I )  one concern controls or has 
the power to control the other, or (2)  a third party controls 
or has the power to control both. 

(b) Each bidder shall submit with its bid an affidavit 
stating that it has no affiliates, or containing the following 
information: 

(1 )  The names and addresses of all affiliates of the 
bidder. 

(2) The names and addresses of all persons and con- 
cerns exercising control or ownership of the bidder and 
any or all of its affiliates, and whether they exercise such 
control or ownership as common officers, directors, stock- 
holders holding controlling interest, or otherwise. 

(End of provision) 
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52.214-18 Preparation of Bids-Construction. 
As prescribed in 14.201 -6(1), insert the following provi- 

sion: 
PREPARATION O F  BIDS-CONSTRUCTION 

(APR 1984) 
(a)  Bids must be (1)  submitted on the forms furnished 

by the Government or on copies of those forms, and (2)  
manually signed. The person signing a bid must initial each 
erasure or change appearing on any bid form. 

(b)  The bid form may require bidders to submit bid 
prices for one or more items on various bases, including- 

( I ) Lump sum bidding; 
(2 )  Alternate prices; 
(3) Units of construction; or 
( 4 )  Any combination of subparagraphs ( I)  through 

(3) above. 
(c) If the solicitation requires bidding on all items, failure 

to d o  so will disqualify the bid. If bidding on all items is not 
required, bidders should insert the words "no bid" in the 
space provided for any item on which no price is submitted. 

( d )  Alternate bids will not be considered unless this 
solicitation authorizes their submission. 

(End of provision) 

52.214-19 Contract Award-Sealed Bidding- 
Construction. 
As prescribed in 14.201-6(m), insert the following pro- 

vision: 
CONTRACT AWARD-SEALED BIDDING- 

CONSTRUCTION (AUG 1996) 
(a) The Government will evaluate bids in response to 

this solicitation without discussions and will :\ward a con- 
tract to the responsible bidder whose hid, conforming to the 
solicitation, will he most advantageous to the Government. 
considering only price and the price-related factors speci- 
fied elsewhere in the solicitation. 

( b )  The  Government  may reject any or a11 bids, and 
waive informalities or minor irregularities in btds received. 

( c )  The Government may accept any item or combina- 
tion of items, unless doing so is precluded by a restrictive 
limitation in the solicitation or the bid. 

(d)  The Government may reject a bid as nonresponsive 
if the prices bid are materially unbalanced between line 
items or subline items. A bid is materially unbalanced 
when it is based on prices significantly less than cost for 
some work and prices which are significantly overstated in 
relation to cost for other work, and if there is a reasonable 
doubt that the bid will result in the lowest o\,erall cost to 
the Government even though it may be the low evaluated 
bid, or if i t  is so  unbalanced as to be tantamount to allow- 
ing an advance payment. 

(End of provision) 

52.214-20 Bid Samples. 
A s  prescribed in 14.201-6(0)(1), insert the following 

provision in invitations for bids if bid samples are required: 
BID SAMPLES (APR 1984) 

( a )  "Bid samples" are Itern sample submissions required 
of bidders to show those characteristics of the offered prod- 
ucts that cannot adequately he described by specifications 
or purchase descriptions (e.f balance, facility o f  use, or 
pattern). 

( b )  Bid samples, required elsewhere in this solicitation. 
must be furnished as part of the bid and must be received 
by the time specified for receipt of bids. Failure to furnish 
samples on time will require rejection of the bid. except 
that a late sample sent by mail may be considered under the 
Late Submissions. Modifications, and Withdrawals of Bids 
provision of this solicitation. 

ic)  Bid samples will be tested or evaluated to determine 
compliance with all the characteristics listed for examina- 
tion in this solicitation. Failure of these samples to conform 
to the required characteristics will require rejection of the 
bid. Products delivered under any resulting contract must 
conform to ( I )  the approved sample for the characteristics 
listed for test or evaluation and ( 2 )  the specifications for all 
other characteristics. 

( d )  Unless otherwise specified in the solicitation, bid 
s a m p l e s  shal l  be ( I )  s u b m i t t e d  at no e x p e n s e  to  the 
Government, and (2)  returned at the bidder's request and 
expense, unless they are destroyed during preaward testing. 

(End of provision) 
Alterrlate I (APR 1984). If it appears that the conditions 

in 14 .202-4( f ) ( l )  will apply and the contracting officer 
anticipates granting waivers thereunder, and if the nature of 
the required product clo~.s r ~ o t  necessitate limiting the grant 
of a waiver to a product produced at the same plant in 
which the product previously acquired or tested was pro- 
duced, add the following paragraph (e )  to the basic provi- 
slon: 

( e )  At the discretion of the Contract ing Officer,  the 
requirement for furnishing bid samples may be waived for 
a bidder if ( I )  the bid states that the offered product is the 
same as a product offered by the bidder to the 
[ u s  uppropriate, the Corltrcictir~,q O f i c r r  s l~u l l  drsi,qrzatr 
the corltructirlg of2fi:cr o r  (111 ulterr~ate activit?, o r  or ice j ,  and 
(2)  the Contracting Officer determines that the previously 
offered product was accepted or tested and found to com- 
ply with specification and other requirements for technical 
acceptability conforming in every material respect with 
those in this solicitation. 

Alterrzate I1 (APR 1984). If it appears that the conditions 
in 14.202-4(f)(1)  will apply and the contracting officer 
anticipates granting waivers thereunder, and if the nature of 
the required product necessitates limiting the grant of a 
waiver to a product produced at the same plant in which 
the product previously acquired or tested was produced. 
add the following paragraph (e)  to the basic provision: 

( e )  At  the discretion of the Contract ing Officer,  the 
requirements for furnishing bid samples may be waived for 
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a bidder if (1) the bid states that the offered product is the 
same as a product offered by the bidder to the 
[as appropriate, the Contracting Officer shall designate 
the contracting office or an alternate activi9 or office] on a 
previous acquisition, (2) the Contracting Officer deter- 
mines that the previously offered product was accepted or 
tested and found to comply with specification and other 
requirements for technical acceptability conforming in 
every material respect with those of this solicitation, and 
(3) the product offered under this solicitation will be pro- 
duced under a resulting contract at the same plant in which 
the previously acquired or tested product was produced. 

52.214-21 Descriptive Literature. 
As prescribed in 14.201-6(p)(1), insert the following 

provision in invitations for bids if (a) descriptive literature 
is required to evaluate the technical acceptability of an 
offered product and (b) the required information will not be 
readily available unless it is submitted by bidders: 

DESCRIPTIVE LITERATURE 
(APR 1984) 

(a) "Descriptive literature" means information (e.g., 
cuts, illustrations, drawings, and brochures) that is submit- 
ted as part of a bid. Descriptive literature is required to 
establish, for the purpose of evaluation and award, details 
of the product offered that are specified elsewhere in the 
solicitation and pertain to significant elements such as ( 1 )  
design; (2) materials; (3) components; (4) performance 
characteristics; and (5) methods of manufacture, assembly, 
construction, or operation. The term includes only informa- 
tion required to determine the technical acceptability of the 
offered product. It does not include other information such 
as that used in determining the responsibility of a prospec- 
tive Contractor or for operating or maintaining equipment. 

(b) Descriptive literature, required elsewhere in this 
solicitation, must be (1) identified to show the item(s) of 
the offer to which it applies and (2) received by the time 
specified in this solicitation for receipt of bids. Failure to 
submit descriptive literature on time will require rejection 
of the bid, except that late descriptive literature sent by 
mail may be considered under the Late Submissions, 
Modifications, and Withdrawals of Bids provision of this 
solicitation. 

(c) The failure of descriptive literature to show that the 
product offered conforms to the requirements of this solici- 
tation will require rejection of the bid. 

(End of provision) 
Alternate I (APR 1984). If the possibility exists that the 

contracting officer may waive the requirement for furnish- 
ing descriptive literature for a bidder offering a previously 
supplied product that meets specification requirements of 
the current solicitation, add the following paragraphs (d) 
and (e). 

(d) At the discretion of the Contracting Officer, the 
requirement for furnishing descriptive literature under this 
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solicitation may be waived for any bidder that makes an 
affirmative representation in subparagraph (d)(l) below, if 
the Contracting Officer determines that the product sup- 
plied by the bidder under a prior contract meets the require- 
ments of this solicitation. 

( I )  The bidder represents that it 0 has, 0 has not 
[check applicable box] supplied a product to the . . . . . .  

[as appropriate, the Contracting Officer shall des- . . .  
ignate the contracting office or an alternate activi9 or 
office] under a prior contract that is the same as the 
product offered under this solicitation for which descrip- 
tive literature is required. 

(2) If the bidder checked "has" in paragraph (d)(l) 
above, and seeks a waiver of the requirement for sub- 
mitting descriptive literature, the bidder must fill in the 
following information: 

.......................................................... Prior contract number 
.......................................................... Date of prior contract 

..................... Contract line item number of product supplied 
Name and address of government activity to which deliv- 
ery was made ......................................................................... 

........ Date of final delivery of product supplied ............... .. 
(e) Bidders must submit bids on the basis of required 

descriptive literature or on the basis of a previously sup- 
plied product under paragraph (d) above. A bidder submit- 
ting a bid on one of these two bases may not elect to have 
its bid considered on the alternative basis after the time 
specified for receipt of bids. A bidder's request for a waiv- 
er under paragraph (d) above will be disregarded if that 
bidder has submitted the descriptive literature required 
under this solicitation. 

52.214-22 Evaluation of Bids for Multiple Awards. 
As prescribed in 14.201-6(q), insert the following provi- 

sion: 
EVALUATION OF BIDS FOR MULTIPLE 

AWARDS (MAR 1990) 
In addition to other factors, bids will be evaluated on the 

basis of advantages and disadvantages to the Government 
that might result from making more than one award (multi- 
ple awards). It is assumed, for the purpose of evaluating 
bids, that $500 would be the administrative cost to the 
Government for issuing and administering each contract 
awarded under this solicitation, and individual awards will 
be for the items or combinations of items that result in the 
lowest aggregate cost to the Government, including the 
assumed administrative costs. 

(End of provision) 

52.214-23 Late Submissions, Modifications, and 
Withdrawals of Technical Proposals under Two-step 
Sealed Bidding. 
As prescribed in 14.201-6(r), insert the following provi- 

sion: 
LATE SUBMISSIONS, MODIFICATIONS, AND 
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submitter will be notified as to its acceptability. 
(End of provision) 

52.214-25 Step Two of Two-step Sealed Bidding. 
As prescribed in 14.201-6(t), insert the following provi- 

sion: 
STEP T W O  O F  TWO-STEP SEALED 

BIDDING (APR 1985) 
(a) This invitation for bids is issued to initiate step two 

of  two-s tep  sealed bidding under  Subpar t  14 .5  of the 
Federal Acquisition Regulation. 

(b) The only bids that the Contracting Officer may con- 
sider for award of a contract are those received from bid- 
ders that have submitted acceptable technical proposals in 
step one of this acquisition under [the 
Contractir~g Officer shall iruert the identification of the 
step-orw r e p e s t f o r  teclznicalproposuls]. 

(c )  Any bidder that has submitted multiple technical 
proposals in step one of this acquisition may submit a sepa- 
rate bid on each technical proposal that was determined to 
be acceptable to the Government. 

(End of provision) 

52.214-26 Audit and Records-Sealed Bidding. 
A s  prescr ibed in 14 .201-7(a) ,  insert the fol lowing 

clause: 
AUDIT AND RECORDS-SEALED BIDDING 

(OCT 1995) 
( a )  As used in this clause, "records" includes books, 

documents, accounting procedures and practices, and other 
data, regardless of type and regardless of whether such 
items are In written form, in the form of computer data, or 
in any other form. 

(b)  Cast or pricitlg data. If the Contractor has been 
required to submit cost or pricing data in connection with 
the  pr ic ing  of  a n y  modi f ica t ion  t o  th i s  con t rac t ,  the  
Contracting Officer, or an authorized representative of the 
Contracting Officer, in order to evaluate the accuracy, com- 
pleteness, and currency of the cost or pricing data, shall 
have the right to examine and audit all of the Contractor's 
records, including computations and projections, related 
to- 

( I  ) The proposal for the modification; 
(2) The discussions conducted on the proposal(s), 

including those related to negotiating; 
(3) Pricing of the modification; or 
(4 )  Performance of the modification. 

( c )  Co~nptroller General. In the case of pricing any 
modification, the Comptroller General of the United States, 
or an authorized representative, shall have the same rights 
as specified in paragraph (b) of this clause. 

(d )  Availability. The Contractor shall make available at 
its office at all reasonable times the materials described in 
paragraph ( b )  of this clause, for examination, audit,  or 
reproduction, until 3 years after final payment under this 
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contract, or for any other period specified in Subpart 4.7 of 
the Federal Acquisition Regulation (FAR). FAR Subpart 
4.7, Contractor Records Retention, in effect on the date of 
this contract, is incorporated by reference in its entirety and 
made a part of this contract. 

(1)  If this contract is completely or partially terminat- 
ed, the records relating to the work terminated shall be 
made available for 3 years after any resulting final ter- 
mination settlement. 

(2) Records pertaining to appeals under the Disputes 
clause or to litigation or the settlement of claims arising 
under or relating to the performance of this contract 
shal l  be m a d e  a v a i l a b l e  un t i l  d i s p o s i t i o n  of  s u c h  
appeals, litigation, or claims. 
(e) The Contractor shall insert a clause containing all the 

provisions of this clause, including this paragraph (e), in all 
subcontracts expected to exceed the threshold in FAR 
15.804-2(a)(l) for submission of cost or pricing data. 

(End of clause) 

52.214-27 Price Reduction for Defective Cost or  
Pricing Data-Modifications-Sealed Bidding. 
A s  prescr ibed in 14 .20  1 -7 (b) ,  inser t  the  fo l lowing  

clause: 
PRICE REDUCTION FOR DEFECTIVE COST O R  

PRICING DATA-MODIFICATIONS- 
SEALED BIDDING (OCT 1995) 

(a )  This  clause shall become operative only for  any 
modification to this contract involving aggregate increases 
and/or decreases in costs, plus applicable profits, expected 
to exceed the threshold for the submission of cost or pric- 
ing data at FAR 15.804-2(a)(I), except that this clause does 
not apply to a modification if an exception under FAR 
15.804-1 applies. 

(b) If any price, including profit, negotiated in connec- 
tion with any modification under this clause, was increased 
by any significant amount because (1) the Contractor or a 
subcontractor furnished cost or pricing data that were not 
complete, accurate, and current as certified in its Certificate 
of Current Cost o r  Pricing Data, (2)  a subcontractor or 
prospective subcontractor furnished the Contractor cost or 
pricing data that were not complete, accurate, and current 
as certified in the Contractor's Certificate of Current Cost 
or Pricing Data, or (3) any of these parties furnished data of 
any description that were not accurate, the price shall be 
reduced accordingly and the contract shall be modified to 
reflect the reduction. This right to a price reduction is limit- 
ed to that resulting from defects in data relating to modifi- 
cations for which this clause becomes operative under 
paragraph (a) of this clause 

(c) Any reduction in the contract price under paragraph 
(b) of this clause due to defective data from a prospective 
subcontractor that was not subsequently awarded the sub- 
contract shall be limited to the amount, plus applicable 
overhead and profit markup, by which ( I )  the actual sub- 
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contract or ( 2 )  the actual cost to the Contractor, if there was 
no subcontract, was less than the prospective subcontract 
cost estimate subm~t ted  by the Contractor; provided, that 
the actual subcontract  price was not itself affected by 
defective cost or pricing data. 

(d)(l ) If the Contracting Officer determines under para- 
graph (b)  of'this clause that a price or cost reduction should 
be made, the Contractor agrees not to raise the following 
matters as a defense: 

( i )  The Contractor or subcontractor was a sole 
source supplier or otherwise was in a superior bar- 
gaining position and thus the price of the contract 
would not have been modified even if accurate, com- 
plete. and current cost or pricing data had been sub- 
mitted. 

( i i )  The Contracting Officer should have known 
that the cost or pricing data in issue were defective 
even though the Contractor or subcontractor took no 
affirmative action to bring the character of the data to 
the attention of the Contracting Officer. 

( i i i )  The  contract was based on an agreement 
about the total cost of the contract and there was no 
agreement about the cost of each item procured under 
the contract. 

( iv)  The Contractor or subcontractor did not sub- 
mit a Certificate of' Current Cost or Pricing Data. 
(2)(i) Except as prohibited by subdivision (d)(2)(ii) 
of this clause, an offset in an amount determined 
appropriate by the Contracting Officer based upon 
the facts shall be allowed against the amount of a 
contract price reduction if- 

(A)  The Contractor certifies to the Contracting 
Officer that, to the best of the Contractor's knowl- 
edge and belief, the Contractor is entitled to the 
offset in the amount requested; and 

( B )  T h e  Contractor  proves that the cost or 
pr icing data  were available before the date  of 
agreement on the price of the contract (or price of 
the niodification) and that the data were not sub- 
mitted before such date. 
( i i )  An offset shall not be allowed if- 

( A )  The understated data was known by the 
Contractor to be understated when the Certificate 
of Current Cost or Pricing Data was signed; or 

( B )  T h e  Government  proves that the facts 
demonstrate that the contract price would not have 
increased in the amount to be offset even if the 
available data had been submitted before the date 
of agreement on price. 

(e )  If any reduction in the contract price under this 
clause reduces the price of items for which payment was 
made prior to the date of the modification reflecting the 
price reduction, the Contractor shall be liable to and shall 
pay the United States at the time such overpayment is 
repaid- 

( I )  Simple interest on the amount of such o\,erpay- 
ment to be computed from the dateis) of overpayment to 
the Contractor to the date the Government is repa~d  hy 
the Contractor  at the appl icable  underpayment  rate 
effective for each quarter prescribed by the Secretary of 
the Treasury under 26 U.S.C. 662 1 ( a ) (2) ;  and 

(2)  A penalty equal to the amount of the overpay- 
ment, if the Contractor or subcontractor. knowingly sub- 
mitted cost or pricing data which were incomplete, inac- 
curate, or noncurrent. 

(End of clause) 

52.214-28 Subcontractor Cost or  Pricing Data- 
Modifications-Sealed Bidding. 
As prescribed in 14.201-7(c), insert the folloning clause 

in solicitations and contracts: 
SUBCONTRACTOR COST O R  PRICING DATA- 

MODIFICATIONS-SEALED BIDDING iOCT 1995) 
(a)  The requirements of' paragraphs ( b )  and i c )  of this 

clause shall ( I  ) become operative only for any modification 
to this contract  involv ing  aggrega te  increases and lor  
decreases in costs,  plus applicable profits.  expected to 
exceed the threshold for submission of cost or pricing data 
at FAR 15.804-2ia)( 1 ). and (2)  be limited to such modif'icrt- 
tlons. 

(b )  Before awarding any subcontract expected to exceed 
the threshold for submission of cost or pricing data at FAR 
15.804-2(a)(1), on the date of agreement on price or thc 
date of award, whichever is later; or before p r ~ c i n g  any 
subcontract modifications involving aggregate increases 
and/or decreases in costs, plus applicable profits, cxpectect 
to exceed the threshold for submiss~on of cost o r  p r ic~ng  
data at FAR 15.804-2(a)( 1 ). the Contractor shall require the 
subcontractor to submit cost or pricing data (actually or by 
specific identification in wri t ing) .  unless an exception 

under FAR 15.804- 1 applies. 
( c )  The Contractor shall require the subcontractor to 

certify in substantially the form prescribed In subsection 
FAR 15.804-4 that. to the best of its knowledge and bellel'. 
the data submitted under paragraph ( h )  of t h ~ s  clause wese 
accurate, complete, and current as of the date of agreement 
on the negotiated price of the subcontract or subcontract 
modification. 

(d )  The  Contractor shall insert the substance of this 
clause, including this paragraph ( d ) ,  in each subcontract 
that, when entered into, exceeds the threshold for submis- 
sion of cost or pricing data at FAR 15.803-2(a)( 1 ). 

(End of clause) 

52.214-29 Order of Precedence-Sealed Bidding. 
A s  prescr ibed in 1 4 . 2 0 1 - 7 ( d ) ,  inser t  the fol lowing 

clause: 
ORDER O F  PRECEDENCE-SEALED BIDDING 

(JAN 1986) 
Any inconsistency in this solicitation or contract shall 
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be resolved by giving precedence in the Sollowng order: 
(a )  the Schedule (excluding the specifications); ( b )  reprc- 
sentations and other instructions; (c) contract clauses; ( d )  
other documents. exhibits, and attachments; and ( e )  the 
specifications. 

(End of clause) 

52.214-30 Annual Representations and Certifi-  
cations-Sealed Bidding. 
As prescribed in 14.201-6(u). insert the following provi- 

slon: 
ANNUAL REPRESENTATIONS AND 

CERTIFICATIONS-SEALED BIDDING (DEC 1989 1 
The bidder certifies that annual representations and cer- 

tifications (check the appropriate block): 
2 (a) Dated ( i t~ser t  ricltc of si,onat~rn> 

of sukrt~i.ssion). which are incorporated herein by reference. 
have been submitted to the contracting office issuing thih 
solicitation and that the submittal is current. accurate, and 
complete as of the date of this bid. except as I'ollows (insert 
changes that affect only this solicitation: i f  "none." so 
state): 
7 (b)  Are enclosed. 

(End of provision) 

52.214-31 Facsimile Bids. 
As prescribed in 14.201-6(w), insert the following pro- 

vision: 
FACSIMILE BIDS (DEC 1989) 

( a )  Definition. "Facsimile bid." as used in this solicitn- 
tion. means a bid, modification of a bid, or withdrawal of a 
bid that is transmitted to and received by the Government 
via electronic equipment that communicates anti repro- 
duces both printed and handwritten material. 

( b )  Bidders may submit facsirn~le bids as responses to 
this solic~tation. These responses must arrive at the piace 
and by the tlme, specified in the solicitation. 

( c )  Facsimile bids that fail to furnish required rcpresen- 
tations or information or that reject any of the terms. concli- 
tions, and provisions of the solicitation may be excluded 
from consideration. 

(d) Facsimile bids must contain the required sipnatures. 
(e) The Government reserves the right to make award 

solely on the facsimile bid. However, if requested to do so 
by the Contracting Officer. the apparently successful bidder 
agrees to promptly submit the complete original signed bid. 

( f )  Facsimile receiving data and compatibility charac- 
teristics are as Sollows: 

( I ) Telephone number ot rccelvlng I'acsimilc equip- 
ment: 

( 2 )  Compatibility characteristics of seccl\.lng f'acsini- 
ile equipment (e.g..  make and model number, receiving 
speed, communications protocol): 

( g )  11' the bidder chooses to transmit a facsimile bid. the 
G o v e r n m e n t  wil l  not  be r e s p o n s i b l e  f o r  a n y  fa i lu re  
attributable to the transmission or receipt of the facsimile 
hid including, but not limited to, the following: 

( I )  Receipt of garbled or incomplete bid. 
( 2 )  Availability or condition of the receiving facsim- 

ile equipment. 
(3) Incompatibility between the sending and receiv- 

ing equipment. 
(4 )  Delay in transmission or receipt of bid. 
(5 )  Failure of the bidder to properly identify the bid. 
(6)  Illepibility of bid. 
(7)  Security of' bid data. 

(End of provision) 

52.214-32 Late Submissions,  Modifications,  and 
Withdrawals of Bids (Overseas). 
As prescribed in 14.201-6(c)(4) ,  insert the following 

provision: 
L..4TE SUBMISSIONS, MODIFICATIONS, AND 

WITHDRAWALS O F  BIDS (OVERSEAS) 
(MAR 1997) I 

( a )  Any bid rcceived at the office designated in the 
solici~ation al'lcr the exact time specified for receipt will 
not be considerecl unless i t  I S  received before award is 
~ n a d e  and it- 

( I ) Was sent by mail (or telegram or facsimile, if 
authorized) or hand-carried (including delivery by a 
c o m m e r c i a l  c a r r i e r )  if i t  is d e t e r m i n e d  by t h e  
Governrncnt that the late receipt was due primarily to 
G o \ , e r n m c n r  m i s h a n d l i n g  a f t e r  r e c e i p t  a t  the  
Governrncnt installation: or 

( 2 )  L i J x  transmitted through an electronic commerce 
~ncthoci authorixd by the solicitation and was received 
by the Go\.cl-nment not later than 5:00  p.m. one working 
day p r ~ o r  to the date specified for receipt of bids. The 
term "work ing  day ' '  e x c l u d e s  w e e k e n d s  and  U . S .  
Federal holidays. 
(h )  Any niodit'ication or withdrawal of a bid is subject 

to ~ h c  same conditions as in paragraph (a) of this provision. 
( c )  The only acceptable evidence to establish the time 

of reccipt at the Government installation is the timeldate 
stamp of that installation on the bid wrapper or other docu- 
Inentary ev~dcnce  of receipt maintained by the installation. 

( ( 1 )  Notwithstanding paragraph (a)  of this provision. a 
late modification of an otherwise successful bid that makes 
its ternis more f'a\,orable to the Government will be consid- 
ered at any time i t  is received and may be accepted. 

( c )  Bids may be withdrawn by written notice or tele- 
grani (~ncluding mailgram) rece~ved at any time before the 
exact tlnie set for recelpt of bids. If the solicitation autho- 
r ~ x s  S x s ~ m i l e  bids. bids may be withdrawn via facsimile 
rece~ved at any time before the exact time set for receipt of 
bicis, subject to the conditions specified in the provision 
cntitlcd "f'xsimilc Bids." A bid may be withdrawn in per- 
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son by a bidder or its authorized representative if, before 
the exact time set for receipt of bids, the identity of the per- 
son requesting withdrawal is established and that person 
signs a receipt for the bid. 

( f )  If an emergency or unanticipated event interrupts 
normal Government processes so as to cause postponement 
of the scheduled bid opening,  and urgent Government  
requirements preclude amendment of the solicitation or 
other notice of an extension of the opening date, the time 
specified for receipt of bids will be deemed to be extended 
to the same time of day specified in the solicitation on the 
first work day on which normal Governrnent processes 
resume. 

(End of provision) 

52.214-33 Late Submissions,  Modifications, and 
Withdrawals of Technical Proposals under Two-step 
Sealed Bidding (Overseas). 
A s  prescr ibed in 1 4 . 2 0 1 - 6 ( v ) ,  insert the fol lowing 

provision: 
LATE SUBMISSIONS, MODIFICATIONS, AND WITH- 

DRAWALS O F  TECHNICAL PROPOSALS UNDER 
TWO-STEP SEALED BIDDING (OVERSEAS) 

I (MAR 1997) 
(a) Any technical proposal under step one of two-step 

sealed bidding received at the office designated in this 
solicitation after the exact time specified for receipt will 
not be considered unless it is received before the invitation 
for bids in step two is issued and it- 

(1)  Was sent by mail (or telegram or facsimile, ~f 
authorized) or hand-carried (including delivery by a 
c o m m e r c i a l  c a r r i e r )  if it is d e t e r m i n e d  by t h e  
Government that the late receipt was due primarily to 
G o v e r n m e n t  m i s h a n d l i n g  a f t e r  r e c e i p t  a t  the  
Government installation; 

(2) Was transmitted through an electronic commerce 
method authorized by the solicitation and was received 
by the Government not later than 5:00 p.m. one working 
day prior to the date specified for receipt of technical 
proposals. The term "working day" excludes weekends 
and U S .  Federal holidays; or 

(3) Is the only technical proposal received. 
(b) Any modification of a technical proposal is subject 

to the same conditions as in paragraph (a)  of this provision. 
except  that (1 )  the use of a telegram (or mailgram) is 
authorized, and (2) if the solicitation authorizes facsimile 
bids, technical proposals may be modified via facsimile 
received at any time before the exact time set for receipt of 
bids under step two, subject to the conditions specified in 
the provision entitled "Facsimile Bids." 

(c) Technical proposals may he withdrawn by written 
notice or telegram (including mailgram) received at any 
time before the exact time set for receipt of bids under step 
two. If the solicitation authorizes facsimile bids, technical 
proposals may be withdrawn via facsimile received at any 

time before the exact time set for receipt of' bids under step 
two. subject to the conditions specifled in the provision 
entitled "Facsimile Bids." Technical proposals may be 
withdrawn in person by the submitter or the submitter's 
authorized representative if, before the exact time set for 
receipt of bids in s tep two,  the identity of the person 
requesting withdrawal is established and that person signs a 
receipt for the technical proposal. 

(d) Acceptable evidence to establish the time of receipt 
a t  the Government  installation includes the t imeldate  
stamp of that installation on the proposal wrapper, other 
documentary evidence of receipt maintained by the instal- 
lation, or oral testimony or statements of Government per- 
sonnel. 

( e )  If an emergency or unanticipated event interrupts 
normal Government processes so that technical proposals 
cannot he received at the office designated for receipt of 
technical proposals by the exact time specified in the solic- 
itation, and urgent Government  requirements  preclude 
amendment of the solicitation or other notice of an cxten- 
sion of the closing date, the time specified for receipt of 
technical proposals will he deemed to be extended to the 
same time of day specified in the solicitation on the first 
work day on which normal Government processes resume. 
If no time is specified in the solicitation, the time for 
rece ip t  is 3 : 3 0  p . m .  loca l  t i m e ,  f o r  t h e  d e s i g n a t e d  
Government off'icc. 

(End of provision) 

52.214-34 Submission of Offers in the English 
Language. 
As prescribed in 11.201-6(x), 15.407(1). and ?5.408(d), 

insert the follouing provision: 
SUBMISSION O F  OFFERS IN T H E  ENGLISH 

LAKGU.4GE ( APR 199 1 ) 
Offers submitted in response to this solicitation shall be 

in the English language. Offers received in other than 
English shall be rejected. 

(End ol' provision) 

52.214-35 Submission of Offers in U.S. Currency. 
As prescribed in 14.201-6(y). 15.407ini). and ?5.308(d) .  

insert the following prcwision: 
SUBMISSION O F  OFFERS IN U.S. CURRENCY 

(APR 199 1 ) 
Offers submitted in response to this solicitation shall be 

in terms of U.S. dollars. Ol'fers received in other than U.S. 
dollars shall be rejected. 

(E:nd of p r o v ~ s ~ o n )  

52.215-1 [Reserved] 

52.215-2 Audit and Records-Negotiation. 
A s  prcscr ihed in 15 . lO6-  l ( h ) ,  insert the f o l l o u i n g  

clause: 
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52.215-3 FEDERAL ACQUISITION REGULATION (FAR) 

AUDIT AND RECORDS-NEGOTIATION 
(AUG 1996) 

(a )  As used in this clause. "records" includes books, 
documents, accounting procedures and practices, and other 
data, regardless of type and regardless of whether such 
items are in written form, in the form of computer data, or 
in any other form. 

(h! Eurr17irintior~ of costs. If this is a cost-reimburse- 
ment, incentive, time-and-materials, labor-hour, or price 
redeterminable contract, or any combination of these, the 
Contractor shall maintain and the Contracting Officer, or 
an authorized representative of the Contracting Officer, 
shall have the right to examine and audit all records and 
other  ev idence  suff icient  to  reflect properly all  costs  
claimed to have been incurred or anticipated to be incurred 
directly or indirectly in performance of this contract. This 
right of examination shall include inspection at all reason- 
able times of the Contractor 's plants, or parts of them, 
engaged in performing the contract.(c) C o s t  o r  pricing 
tlutci. If  the Contractor has been required to submit cost or 
pricing data in connection with any pricing action relating 
to this contract, the Contracting Officer, or an authorized 
representative of the Contracting Officer, in order to evalu- 
ate the accuracy, completeness. and currency of the cost or 
pricing data, shall have the right to examine and audit all of 
the Contractor's records, including computations and pro- 
jcclions, related to- 

( I )  The  proposal for  the contract,  subcontract,  or 
modification; 

(2)  The discussions conducted on the proposal(s), 
including those related to negotiating; 

(3)  Pricing of the contract, subcontract, or modifica- 
[ion; or 

(4)  Performance of the contract, subcontract or modi- 
fication. 
(d) Cotnptroller General-(1) The Comptroller General 

of  the United States, or an authorized representative, shall 
t1ai.c a c c e s s  to  a n d  the  r igh t  to  e x a m i n e  a n y  of  the  
Contractor's directly pertinent records involving transac- 
tions related to this contract or a subcontract hereunder. 

(2) This paragraph may not be construed to require 
the Contractor or subcontractor to create o r  maintain 
any record that the Contractor or subcontractor does not 
maintain in the ordinary course of business or pursuant 
to a provision of law. 
(e) Reports. If the Contractor is required to furnish cost, 

funding, or performance reports, the Contracting Officer or 
an authorized representative of the Contracting Officer 
shall have the right to examine and audit the supporting 
records and materials, for the purpose of evaluating (1) the 
effectiveness of the Contractor's policies and procedures to 
produce data  compat ib le  with the object ives of these 
reports and (2) the data reported. 

( f )  A t a i l a h i l i ~ .  The Contractor shall make available at 
its off'ice at all reasonable times the records, materials, and 
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other evidence described in paragraphs (a),  (b), (c), (d), and 
(e) of this clause, for examination, audit, or reproduction, 
until 3 years after final payment under this contract or for 
any shorter period specified in Subpart  4 .7 ,  Contractor 
Records Retention, of the Federal Acquisition Regulation 
(FAR), or for any longer period required by statute or by 
other clauses of this contract. In addition- 

( I )  If this contract is completely or partially terminat- 
ed, the records relating to the work terminated shall be 
made available for 3 years after any resulting final ter- 
mination settlement; and 

. (2) Records relating to appeals under the Disputes 
clause or to litigation or the settlement of claims arising 
under or relating to this contract shall be made available 
until such appea ls ,  l i t igation. or c la ims  are  finally 
resolved. 
(g)  The Contractor shall insert a clause containing all 

the terms of this clause, including this paragraph (g), in all 
subcontracts under this contract that exceed the simplified 
acquisition threshold, and- 

( 1 )  That are cost-reimbursement, incentive, time-and- 
materials, labor-hour, or price-redeterminable type or  
any combination of these; 

(2) For which cost or pricing data are required; or 
(3) That require the subcontractor to furnish reports 

as discussed in paragraph (e )  of this clause. 
The clause may be altered only as necessary to identify 
properly the contracting parties and the Contracting 
Officer under the Government prime contract. 

(End of clause) 
Alternute I (OCT 1995). As prescribed in l5.lO6-l(c),  

in facilities contracts, add the following sentence at the end 
of paragraph (b)  of the basic clause: 

The obligations and rights specified in this paragraph 
shall extend to the use of, and charges for the use of, the 
facilities under this contract. 

Alternate 11 (OCT 1995). As prescribed in l5.lO6-l(c),  
in cost-reimbursement contracts with educational and other 
non-profit institutions, add the following paragraph (h) to 
the basic clause: 

(h)  The provisions of OMB Circular No. A- 133, "Audits 
of Institutions of Higher Learning and Other  Nonprofit 
Institutions," apply to this contract. 

Alternate 111 (OCT 1995). As prescribed in 15.106-l(c), 
delete paragraph (d) of the basic clause and redesignate the 
remaining paragraphs accordingly. 

52.215-3 Solicitation for Information or Planning 
Purposes. 
As prescribed in 15.405-2, insert the following provi- 

sion on the face of each solicitation (other  than those 
excluded by 15.401) issued for information or  planning 
purposes: 

SOLICITATION FOR INFORMATION O R  
PLANNING PURPOSES (APR 1984) 
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(a) The Government does not intend to a w r d  a contract 
on the basis of this solicitation or to otherwise pay for the 
information solicited except  as  provided in subsection 
3 1.205- 18, Bid and proposal ( B & P )  costs, of the Federal 
Acquisition Regulation. 

(b)  This solicitation is issued for the purpose of:  [stare 
purpose]. 

(End of provision) 

52.215-4 Notice of Possible Standardization. 
As prescribed in 15.407(b). insert the following provi- 

sion: 
NOTICE O F  POSSIBLE STANDARDIZATION 

(APR 1985) 
If the supplies for which this solicitation has been issued 

are established as standard. future contracts for the required 
supplies may be awarded without providing for full and 
open competition under section 6.302-1 of the Federal 
Acquisition Regulation. 

(End of provision) 

52.215-5 Solicitation Definitions. 
As prescribed 1 5 . 4 0 7 ( ~ ) ( 1 ) .  insert the following provi- 

sion: 
SOLICITATION DEFINITIONS (JUL, 1987) 

"Government" means United States Government. 
"Offer" means "proposal" in negotiation. 
"Solicitation" means a request for propos,ds (RFP) or a 

request for quotations (RFQ) in negotiation. 
(End of provision) 

52.215-6 Type of Business Organization. 
As prescribed in 15 .407(~) (2) .  insert the fbllowing pro- 

vision: 
TYPE O F  BUSINESS ORGANIZATION iJUL 1987) 
The offeror or quoter, by checking the applicable box. 

represents that- 
(a )  It operates as C a corporation incorporated under 

the laws of the State of 
C an individual, a partnership. Ti a nonprofit organiza- 
tion, or 3 a joint venture. 

(b) If the offeror or quoter is a foreign entity, it operates 
as C an individual. O a partnership. O a nonprofit organi- 
zation, n a joint venture, or n a corporation. registered for 
business in 

(country) 
(End of provision) 

52.215-7 Unnecessari ly  Elaborate Proposals or  
Quotations. 
As prescribed in 15.407(c)(3). insert the I'ollowing pro- 

vision in requests for proposals and requests for quotations: 
UNNECESSARILY ELABORATE PROPOSALS 

O R  QUOTATIONS 
(APR 1984) 

Unnecessarily elaborate brochures or other presentations 
beyond those sufficient to present a complete and effective 
response to this solicitation are not desired and may be 
construed as an indication of the offeror's or quoter's lack 
of cost consciousness. Elaborate art work, expensive paper 
and bindings, and expensive visual and other presentation 
aids are neither necessary nor wanted. 

(End of provision) 

52.215-8 Amendments to Solicitations. 
As prescribed in 1 5 . 4 0 7 ( ~ ) ( 4 ) ,  insert the following pro- 

vision : 
AMENDMENTS T O  SOLICITATIONS (DEC 1989) 
( a )  If this solicitation is amended,  then all terms and 

conditions which are not modified remain unchanged. 
( b )  Offerors shall acknowledge receipt of any amend- 

ment to this solicitation by ( I )  signing and returning the 
amendment, ( 2 )  identifying the amendment number and 
date in the space provided for this purpose on the form for 
submitting an offer. ( 3 )  letter or telegram, or (4 )  facsimile, 
if facsimile offers are authorized in the solicitation. The 
Government must receive the acknowledgment by the time 
specified for receipt of offers. 

(End of provision) 

52.215-9 Submission of Offers. 
As prescribed in 15.407(c)(5) ,  insert the following pro- 

vision: 
SUBMISSION O F  OFFERS (MAR 1997) I 

( a )  Offers and modifications thereof shall be submitted 
in sealed envelopes or packages ( 1  ) addressed to the office 
specified in the solicitation, and ( 2 )  showing the time and 
date specified for receipt, thc solicitation number, and the 
name and address of the offeror. 

( b )  Offerors using commercial carrier services shall 
ensure that the proposal is addressed and marked on the 
outermost envelope or wrapper as prescribed in subpara- 
graphs i a ) ( l )  and ( 7 )  of this provision when delivered to 
the office specified in the solicitation. 

( c )  Telegraphic offers will not be considered unless 
authorized by the solicitation; however ,  offers may be 
modified by written or telegraphic notice. 

( d )  Facsirnlle offers, modifications or withdrawals will I 
not be considered unless authorized by the solicitation. 

(e )  Offers submitted hy electronic commerce shall be I 
considered only if the electronic commerce method was 
specifically stipulated or permitted by the solicitation. 

if) Item samples, if required, must be submitted within I 
the time specified for receipt of offers. Unless otherwise 
specified in the solicitation, these samples shall be ( I )  sub- 
mitted at no expense to the Government, and (2) returned 
at  the s e n d e r ' s  requeht  and e x p e n s e ,  un less  they a re  
destroyed during preaward testing. 

(End of provision) 
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52.215-10 Late Submissions, Modifications, and 
Withdrawals of Proposals. 
As prescribed in 15.407(~)(6), insert the following pro- 

vision: 
LATE SUBMISSIONS, MODIFICATIONS, AND 

WITHDRAWALS OF PROPOSALS 
(MAR 1997) 

(a) Any proposal received at the office designated in the 
solicitation after the exact time specified for receipt of 
offers will not be considered unless it is received before 
award is made and- 

(1) It was sent by registered or certified mail not 
later than the fifth calendar day before the date specified 
for receipt of offers (e.g., an offer submitted in response 
to a solicitation requiring receipt of offers by the 20th of 
the month must have been mailed by the 15th); 

(2) It was sent by mail (or telegram or facsimile, if 
authorized) or hand-carried (including delivery by a 
commercial carr ier )  if it is determined by the 
Government that the late receipt was due primarily to 
Government  mishandl ing after  receipt  at the 
Government installation; 

(3) It was sent by U S .  Postal Service Express Mail 
Next Day Service-Post Office to Addressee, not later 
than 5:00 p.m. at the place of mailing two working days 
prior to the date specified for receipt of proposals. The 
term "working days" excludes weekends and U.S. 
Federal holidays; 

(4) It was transmitted through an electronic com- 
merce method authorized by the solicitation and was 
received by the Government not later than 5:00 p.m. one 
working day prior to the date specified for receipt of 
proposals; 

(5) There is acceptable evidence to establish that it 
was received at the activity designated for receipt of 
offers and was under the Government's control prior to 
the time set for receipt of offers, and the Contracting 
Officer determines that accepting the late offer would 
not unduly delay the procurement; or 

(6) It is the only proposal received. 
(b) Any modification of a proposal or quotation, includ- 

ing a modification resulting from the Contracting Officer's 
request for "best and final" offer, is subject to the same 
conditions as in subparagraphs (a)(l) through (a)(5) of this 
provision. 

(c) The only acceptable evidence to establish the date 
of mailing of a late proposal or modification sent either by 
U.S. Postal Service registered or certified mail is the U.S. 
or Canadian Postal Service postmark both on the envelope 
or wrapper and on the original receipt from the U.S. or 
Canadian Postal Service. Both postmarks must show a leg- 
ible date or the proposal, quotation, or modification shall 
be processed as if mailed late. "Postmark" means a print- 
ed, stamped, or otherwise placed impression (exclusive of a 
postage meter machine impression) that is readily identifi- 
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able without further action as having been supplied and 
affixed by employees of the U.S.  or Canadian Postal 
Service on the date of mailing. Therefore, offerors or quot- 
ers should request the postal clerk to place a legible hand 
cancellation bull's eye postmark on both the receipt and the 
envelope or wrapper. 

(d) Acceptable evidence to establish the time of receipt 
at the Government installation includes the timeidate stamp 
of that installation on the proposal wrapper, other docu- 
mentary evidence of receipt maintained by the installation, 
or oral testimony or statements of Government personnel. 

(e) The only acceptable evidence to establish the date 
of mailing of a late offer, modification, or withdrawal sent 
by Express Mail Next Day Service-Post  Office to 
Addressee is the date entered by the post office receiving 
clerk on the "Express Mail Next Day Service-Post Office 
to Addressee" label and the postmark on both the envelope 
or wrapper and on the original receipt from the U.S. Postal 
Service. "Postmark" has the same meaning as defined in 
paragraph (d) of this provision, excluding postmarks of the 
Canadian Postal Service. Therefore, offerors or quoters 
should request the postal clerk to place a legible hand can- 
cellation bull's eye postmark on both the receipt and the 
envelope or wrapper. 

(f) Notwithstanding paragraph (a) of this provision, a I 
late modification of an otherwise successful proposal that 
makes its terms more favorable to the Government will be 
considered at any time it is received and may be accepted. 

(g) Proposals may be withdrawn by written notice or 1 
telegram (including mailgram) received at any time before 
award. If the solicitation authorizes facsimile proposals, 
proposals may be withdrawn via facsimile received at any 
time before award, subject to the conditions specified in the 
provision entitled "Facsimile Proposals." Proposals may 
be withdrawn in person by an offeror or an authorized rep- 
resentative, if the representative's identity is made known 
and the representative signs a receipt for the proposal 
before award. 

(h) If an emergency or unanticipated event interrupts I 
normal Government processes so that proposals cannot be 
received at the office designated for receipt of proposals by 
the exact time specified in the solicitation, and urgent 
Government requirements preclude amendment of the 
solicitation or other notice of an extension of the closing 
date, the time specified for receipt of proposals will be 
deemed to be extended to the same time of day specified in 
the solicitation on the first work day on which normal 
Government processes resume. If no time is specified in 
the solicitation, the time for receipt is 4:30 p.m., local time, 
for the designated Government office. 

(End of provision) 

52.215-11 Authorized Negotiators. 
As prescribed in 15.407(~)(7), insert the following pro- 

vision in all requests for proposals and requests for quota- 
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tions: 
AUTHORIZED NEGOTIATORS 

(APR 1984) 
The offeror or quoter represents that the following per- 

sons are authorized to negotiate on its behalf with the 
Government in connection with this request for proposals 
or quotations: [list names, titles, and telephone numbers of' 
the authorized negotiators]. 

(End of provision) 

52.215-12 Restriction on Disclosure and Use of Data. 
As prescribed in 15.407(~)(8),  insert the following pro- 

vision in requests for proposals and requests for quotations 
RESTRICTION ON DISCLOSURE AND 

USE OF DATA (APR 1984) 
Offerors or quoters who include in their proposals or 

quotations data that they do not want disclosed to the pub- 
lic for any purpose or used by the Government except for 
evaluation purposes, shall- 

(a) Mark the title page with the following legend: 
"This proposal or quotation includes data that shall not 

be disclosed outside the Government and shall not be 
duplicated, used, or disclosed-in whole or in part-for 
any purpose other than to ?valuate this proposal or quota- 
tion. If, however, a contract is awarded to this offeror or 
quoter as a result of-or in connection with-the submis- 
sion of this data, the Government shall have the right to 
duplicate, use, or disclose the data to the extent provided in 
the resulting contract. This restriction does not limit the 
Government's right to use information contained in this 
data if it is obtained from another source without restric- 
tion. The data subject to this restriction are contained in 
sheets [insert numbers or other identification of sheets];" 
and 

(b) Mark each sheet of data it wishes to restrict with the 
following legend: 

"Use or disclosure of data contained on this sheet is sub- 
ject to the restriction on the title page of this proposal or 
quotation." 

(End of provision) 

52.215-13 Preparation of Offers. 
As prescribed in 15.407(d)(l), insert the following pro- 

vision in requests for proposals other than those excluded 
by 15.401: 

PREPARATION OF OFFERS 
(APR 1984) 

(a) Offerors are expected to examine the drawings, spec- 
ifications, Schedule, and all instructions. Failure to do so 
will be at the offeror's risk. 

(b) Each offeror shall furnish the information required 
by the solicitation. The offeror shall sign the offer and print 
or type its name on the Schedule and each continuation 
sheet on which i t  makes an entry. Erasures or other changes 
must be initialed by the person signing the offer. Offers 
signed by an agent shall be accompanied by evidence of 
that agent's authority, unless that evidence has been previ- 
ously furnished to the issuing office. 

(c) For each item offered, offerors shall (1) show the 
unit pricelcost, including, unless otherwise specified, pack- 
aging, packing, and preservation and (2) enter the extended 
pricelcost for the quantity of each item offered in the 
"Amount" column of the Schedule. In case of discrepancy 
between a unit pricelcost and an extended pricelcost, the 
unit pricelcost will be presumed to be correct, subject, 
however, to correction to the same extent and in the same 
manner as any other mistake. 

(d) Offers for supplies or services other than those spec- 
ified will not be considered unless authorized by the solici- 
tation. 

(e) Offerors must state a definite time for delivery of 
supplies or for performance of services, unless otherwise 
specified in the solicitation. 

(f) Time, if stated as a number of days, will include 
Saturdays, Sundays, and holidays. 

(End of provision) 

52.215-14 Explanation to Prospective Offerors. 
As prescribed in 15.407(d)(2), insert the following pro- 

vision in requests for proposals other than those excluded 
by 15.401: 

(The next page is 52-45.) 
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clause reduces the price of items for which payment was 
made prior to the date of the modification reflecting the 
price reduction, the Contractor shall be liable to and shall 
pay the United States at the time such overpayment is 
repaid- 

( 1 )  Simple interest on the amount of such overpay- 
ment to be computed from the date(s) of o\crpayment to 
the Contractor to the date the Government is repaid by 
the Contractor  a t  the appl icable  underpayment  rate 
effective for each quarter prescribed by the Secretary of 
the Treasury under 26 U.S.C. 662 1 (a)(2): and 

(2) A penalty equal to the amount of' the overpay- 
ment, if the Contractor or subcontractor knowingly sub- 
mitted cost or pricing data which were incomplete, inac- 
curate, or noncurrent. 

(End of clause) 

52.215-24 Subcontractor Cost or Pricing Data. 
A s  prescr ibed in 15 .804-8(c) ,  insert the fo l lowing  

clause: 
SUBCONTRACTOR COST OR PRICING DATA 

(OCT 1995) 
(a) Before awarding any subcontract expected to exceed 

the threshold for submission of cost or pricing data at FAR 
15.804-2(a)( I ). on the date of agreement on price or the 
date of award, whichever is later; or bcforc pricing any 
subcontract modification involving a pricing adjustment 
expected to exceed the threshold for suhmiss~on of'cost or 
pricing data at FAR 15.804-2(a)(1). the Contractor shall 
require the subcontractor to submit cost or pricing data 
(actually or by specific identification in writing), unless an 
exception under FAR 15.804- 1 applies. 

( b )  The Contractor shall require the subcontractor to 
certify in substantially the form prescribed In subsection 
15.804-4 of the Federal Acquisition Regulation (FAR) that. 
to the best of its knowledge and belief, the d d a  submitted 
under paragraph (a )  of this clause were accurate, coniplete. 
and current as of the date of' agreement on the negotiated 
price of the subcontract or subcontract modification. 

(c )  In each subcontract that exceeds the threshold for 
submission of cost or pricing data at FAR 15.804-2(a)( 1 ). 
when entered into, the Contractor shall insert cither- 

( I )  The substance of this clause, including this para- 
graph (c),  if paragraph (a )  of this clause requires sub- 
mission of cost or pricing data for the subcontract: or 

(2) The substance of the clause at FAR 52.215-25. 
Subcontractor Cost  o r  Pricing Data-Modifications. 

(End of clause) 

52.215-25 Subcontractor Cost or  Pricing Data- 
Modifications. 
A s  prescr ibed in 15 .804-8(d) ,  insert the f 'o l louing 

clause: 
SUBCONTRACTOR COST O R  PRICING DATA- 

MODIFICATIONS (OCT 1995 1 

( a )  The requirements of paragraphs ( b )  and ( c )  of this 
clausc shall ( 1  ) beconw operative only for any modification 
to this contract invol\,iny a prlcing adjustment espected to 
excced the thse\hold fos \uhinihsion of cost or pricing data 
at FAR l5.8O-l-2(a)i I 1 ;  and ( 2 )  he limited to such niotiif~ca- 
tlons. 

ih)  Before a \ \ asd~ng  any subcontract expected to exceed 
the threshold for submission 01' cost or pricing data at FAR 
15.804-2(a)( l ) ,  on the date of agreement o n  prlce or the 
date of' award. whichever is later: or hcfore pricing any 
subcontract modification involving a pricing adjustment 
expected to exceed the threshold t'or suhmi.;sion of' cost or 
prlclng data at FAR 15.803-Z(a)(  I!. the Contractor shall 
require the subcontractor to subrn~t  cost or pricing data 
i ac tua l l  or by specilic i~ient~fication in mriting). unless an 
cxceptlon under FAR 151\104- 1 a p p l i e .  

( c i  The Contractor shall require the subcontractor to cer- 
tify in substantially the f'orrn prescr~bed in FAR 15.804-4 
tliat. to the best of i t \  knowledge and belief, the data sub- 
mitted under paragraph i h )  of this clause were accurate, 
complete. and iurrcnt as of the datc of agreement on the 
negotiated price of' the subcontract or \uhcontract ~nodif i -  
cation. 

i d )  The Contractor shall insert the suhstancc 01' this 
clause, including t h ~ s  pxayraph  i d ) ,  i n  e;icIi subcontract 
that exceeds the threshold f'or submiss~on ol'cost or pricing 
data at FAR 1.5.XO1-2i;1!( I ) on the date of agreement on 
price or the datc 01' a\\artl. ~ , h i c h e \ , e r  is lakr .  

i F:nd 01' cI:uise I 

52.215-26 Integrity of Unit Prices. 
As prescribed in 15.8 12-2. insert the f'ollowiny clause: 

INTEGRITY O F  UNIT PRICES (FEB 1997) 
( a )  Any proposal submitted for the negotiat~on of prices 

for items of supplies shall distribute costs within contracts 
on a basis that ensures that unit prices are in proportion to 
the items' hase cost ( c . , ~ . ,  rnanuf'acturiny or a c q u ~ \ i t i o n  
costs). Any method of distributing costs to I ~ n c  Items that 
distorts unlt prices sh~iI1 not he used. For cuanlple. J I S -  
tributing costs equallq ;uiiong line Items 15 not acceptable 
except ~ v h e n  there is little or no \,ariation in hase cost.  
Nothing In this paragraph requlres submiss~on  of ios t  or 
pricing data not otherwise requ~red by law or regulation. 

( b )  The requirement in paragraph ( a )  of this clause does 
not apply to any contract or suhcontrxt  item of supply for 
which the unit price is, or is based on, an established cata- 
log or market price t'or a commercial item sold in substan- 
tial quantities to the general public or to an iiern qual i fy~nz 
for a commercial item exception to cost or pricing data. A 
price is based on an i.stabl~shed catalog o r  market price 
only if the item being p u r c h ~ ~ s c d  I S  sufficiently similar to 
the catalog or market p r i a d  commercial item to ensure that 
any difference in prices can be identified and justified with- 
out resort to cost analysis. 

(c) The Off'eroriContractor shall also identify those sup- 
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plies which it will not manufacture or to which it will not 
c o n t r i b u t e  s i g n i f i c a n t  v a l u e  w h e n  r e q u e s t e d  by t h e  
Contracting Officer. The information shall not be required 
for commercial items sold in substantial quantities to the 
general public when the price is, or is based on, established 
catalog or market prices. 

(End of clause) 
Alternate I ( A P R  1991). As prescribed in 15.812-2(b), 

substitute the following paragraph (c) for paragraph (c) of 
the basic clause: 

(c )  The OfferorIContractor shall also identify those sup- 
plies which it will not manufacture or to which it will not 
con t r ibu te  s i g n ~ l ' i c a n t  va lue .  T h i s  in format ion  is not 
required for commercial items sold in substantial quantities 
to the general public when the price is, or is based on,  
established catalog or market prices. 

52.215-27 'I'erniination of Defined Benefit Pension 
Plans. 
As p r c < c r ~ b e d  In 15 .804-8(e) ,  insert the fol lowing 

cla~lsc:  
'ERI~I IKATION O F  DEFINED BENEFIT 

PENSION PLANS (MAR 1996) 
The Contractor shall promptly notify the Contracting 

Officer in ur i t ins  when i t  determines that it will terminate 
a defined henei'it pension plan or otherwise recapture such 
pension fund assets. If pension fund assets revert to the 
Contr:~cror or are constructively received by i t  under a ter- 
mination or otherwise, the Contractor shall make a refund 
or gi\.e a credit to h e  Government for its equitable share of 
the gross amount withdrawn. The Government's equitable 
xhare shall retlect the Government's participation in pen- 
sion costs throush those contracts for which cost or pricing 
data (see 15.804 ol' the Federal Acquisition Regulation 
(FAR))  were submitted or which are subject to FAR Part 
31.  The Contractor shall include the substance of this 
clause in all subcontracts under this contract which meet 
the applici~hility requirements of FAR 15.804-8(e). 

(End of clause) 

52.215-28-52.215-29 [Reserved] 

52.215-30 Facilities Capital Cost of Money. 
As prescribed in 15.904(a), insert the following provi- 

sion: 
FACILITIES CAPITAL COST O F  MONEY 

(SEP 1987) 
( a )  Facilities capital cost of money will be an allowable 

cost under the contemplated contract,  if the criteria for 
allowability in subparayraph 31.205-1O(a)(2) of the Federal 
Acquisition Regulation are met. One of the allowability 
criteria requires the prospective contractor to propose facil- 
ities capital cost of' money in its offer. 

( b )  If the prospective Contractor does not propose this 
cost, the resultins contract will include the clause Waiver 
52-50 (FAC 90-43) 

of Facilities Capital Cost of Money. 
(End of provision) 

52.215-31 Waiver of Facilities Capital Cost of Money. 
As prescribed in 15.904(b), insert the following clause: 

WAIVER O F  FACILITIES CAPITAL COST 
O F  MONEY (SEP 1987) 

The Contractor did not include facilities capital cost of 
money as a proposed cost of this contract. Therefore, it is 
an unallowable cost under this contract. 

(End of clause) 

52.215-32 [Reserved] 

52.215-33 Order of Precedence. 
A s  prescr ibed in 15 .406-3(b) ,  inser t  the  fo l lowing  

clause: 
ORDER O F  PRECEDENCE (JAN 1986) 

Any inconsistency in this solicitation or contract shall 
be resolved by giving precedence in the following order: 
(a )  the Schedule (excluding the specifications); (b) repre- 
sentations and other instructions: (c)  contract clauses; (d) 
other documents, exhibits. and attachments; and (e) the 
specifications. 

(End of clause) 

52.215-34 Evaluation of Offers for Multiple Awards. 
As prescribed in 15.407(h), insert the following provi- 

sion: 
EVALUATION O F  OFFERS FOR MULTIPLE AWARDS 

(MAR 1990) 
In addition to other factors, offers will be evaluated on 

the  bas i s  o f  a d v a n t a g e s  a n d  d i s a d v a n t a g e s  t o  t h e  
Government that might result from making more than one 
award (multiple awards). It is assumed, for the purpose of 
evaluating proposals, that $500 would be the administrative 
cost to the Government for issuing and administering each 
contract awarded under this solicitation and individual 
awards shall be for the items or combinations of items that 
result in the lowest aggregate cost to the Government ,  
including the assumed administrative costs. 

(End of provision) 

52.215-35 Annual Representations and Certifications- 
Negotiation. 
As prescribed in 15.407(i). insert the following provi- 

sion: 
ANNUAL REPRESENTATIONS A N D  

CERTIFICATIONS-NEGOTIATION (DEC 1989) 
The offeror certifies that annual representations and cer- 

tifications (check the appropriate block): 
n (a)  Dated (insert date of 

sigtlcirrlre ott ,s~~Dtnis.siot~) which are incorporated herein by 
reference, have been submitted to the contracting office 
issuing this solicitation and that the submittal is current. 
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accurate, anti complete as ol the dare of this hid, except as 
follows (ituscrr ciiclr~ge.~ tl~rrt rifect orli!, t11i.s .\olicituftotl; if 
"norle, " .so .ctute): 

17 ( b )  Arc enclosed. 
(End of provision) 

52 .215-36  Late Submiss ions ,  blodifications,  and 
Withdrawals of Proposals (Overseas). 
As prescribed in 1 5 . 4 0 7 ( ~ ) ( 9 ) ,  insert the tollowing pro- 

vision: 
LATE SUBMISSIONS. MODIFICATIONS. AND 

WITHDRAWALS O F  PROPOSALS (OVERSEAS) 
( M A R  1997) 

( a )  Any proposal received at the office designated in the 
solicitation al'ter the exact time spec~fied for rcceipt will 
not be considered unless i t  is received hel'ore aivard is 
made and- 

( 1 )  I t  was sent by mail (or telegram or facsimile, if 
n u t h o r i ~ e d )  or hand-carried (including ileli\,cry by a 
c o m m e r c i a l  c a r r i e r )  i l '  r t  is dc te rn i ined  hy the 
Govern~nent  that the late receipt was due. primarily to 
G o v e r n m e n t  m i s h a n d l i n g  al ' ter rece ip t  at the  
Government ~nstallation; 

( 2 )  I t  was transm~ttcti  through a n  clectron~c coni- 
merce method a u t h o r i ~ e d  by thc solicitation and was 
received by the Government not later than 5:OO p.m. one 
w o r k ~ n g  day prlor to the date spec~l '~i :d  for receipt ot' 
proposals: 

(3) There 1s ~ c e p t a h l e  evidence to c\tablish thnt 11 

was received at the activity designated ['or receipt of 
offers m d  was under the Government':, cimtrol prlor t ~ )  
the time set t'or receipt of' offers. and thc Contracting 
Officer determines thnt accepting the lati: ot'f'cr tvoultl 
not unduly delay the procurement: or 

( 4 )  It is the only proposal received. 
(h )  ,4ny ~nodif'ication of' a proposal or ciuo~ation, includ- 

ing a rnotiil'ication resulting I'rorri thc Contrai,ting Off'icer's 
request for "best and final'' olfcr. I S  sub,ject to the same 
conditions as in subparagraphs ca)il 1. ( 2 ) ,  and ( 3 1  of this 
prov~sion.  

( c )  Acceptable evidence to establish the tlnie of' receipt 
at the Government installation incluiles the ti~neltlate stamp 
of the installation on the propoa l  wrapper. other documen- 
tary evidence 01' receipt maintained by the ~nstallation, or 
oral testimony or statements of Go\wmment personnel. 

( d )  Not\vithstanding paragraph ( a )  of t h ~ s  provision. a 
late modil'icntion of an othcrw~se successt'u1 propi1wl that 
makes its t e r m  ~i iorc f'avorable to the Go\ ernriient will be 
cons~dered at any time i t  is rcce i~~e t l  and may he ;icceptcd. 

I ( e )  Propoz;~ls may he \vitIidrawn hy ~ r ~ ~ t e n  notice or 
telegram (including niailgram) rcccl\.cci at any tilne before 
award. If the so l~c i tn t~on  a u t h o r ~ ~ e s  facs~rnile propos;ils. 
proposals may Re withdrawn \,la f ; ~ c s i n i ~ l ~  at any rlnie 
before anard .  sub]cct to the conditions s p e c i t ~ e ~ l  in the pro- 
v ~ s i o n  entitled "Facsimile Proposals." Proposals may he 

witliclrawn in person by an offeror or :In authorized repre- 
sentative. if the representative's identity is made known and 
the representative signs a receipt for the proposal before 
award. 

(f)  If an e m e r g e n q  or unanticipated e w n t  interrupts I 
normal Government processes s o  that proposals cannot he 
received at the office designated t'or rcceipt of proposals by 
the exact time specif'iccl in the hnlicitution, and urgent 
Government  requirements  preclude amendment  of the 
solicitat~on or other notice of an extension of the closing 
date, the time specified for receipt of proposals \vill be 
deemed to he extended to the same tlme oftlay specified in 
the solicitation on thc f ~ r s t  work day on which normal 
Gowrnment processes resume. If no time is specified in 
the solicitation, the time !'or rccelpt is 4:30 p .m. .  IoL~: I I  time. 
t'or the designated Govcrn~nent office. 

i End 01' prov1i;ion) 

52.215-37 [Reserved] 

52.215-38 Preparation of Offers-Construction. 
As prescribed in 15.107t k ) .  insert the i'ollowing pro\,i- 

sion: 
PREPAR.4TION O F  OFFERS-CONSTRUCTION 

iJAN 1991) 
( a )  Offers must he ( 1 ) suhm~ttcd on the forms furnished 

by the Government or on coples 01' those f'orms, and ( 2 )  
manually signed. The perwn hlgnlng :in offer must initial 
each erasure or change appcarlng on any offer form. 

( 1 ) )  The offer fol-111 ma\ rccllllre Of'te~-01- to \uhniit offer 
prices for one or more itclns o n  \~nrrou> h;lsc\. ~ncluding- 

( 1 j Lump sum ot'fcr: 
i ? j  Alternote prices; 
( 3 )  Units of construction: or 
( 4 )  An),  c o m b i n a t i o n  of' s u b p a r ; ~ g r a p h s  ( b ) (  I ) 

through ( b ) ( 3 )  of thls pro\,lslon. 
( c )  If the solicitation rcquircs :In of't'cr on all Itenis. fail- 

ure to d o  so w11l discl~~al~f '  the o f k r .  I f  an off'er o n  all 
  terns is not required. Ol'ferors should Insert the words ' n o  
offer" in the space pro\z~deci for any ~terii on which no prlce 
is submitted. 

( d i  Alternate of'f'crs \\ . i l l  not be conz~dcred unless this 
soilcitation authorixs  their subniiss~on. 

(End of pro1,ision) 

52.215-39 Reversion o r  Adjustment of  Plans for  
Postretirement Benefits Other Than Pensions (PRB). 
As  prescrihetl In 15 ,803-X(f ) .  inhcrt the I'ollonirig 

clause: 
REVERSION OR ADJUSTMENT OF I'I_.ANS FOR 

POSTRETIREMENT BENEFITS ( P R B  1 OTHER THAN 
PEKSIOSS (&TAR 19%) 

The Contractor \hall promptl! riot~t),  lhc Contracting 
Oft'icer 111 writing \\hen i t  dcterrn~ne\ that i t  will ternilnate 
or reduce n PRB plan. If' PRB i'und assets revert. or inure. 

52-5 1 



FEDERAL ACQUISITION REGULATION (FAR) 

to the Contractor or arc constructively received by i t  under 
a plan termination. reduction, or otherwise, the Contractor 
shall make a refund or give a credit to the Government for 
its equitable share of' any amount of' previously funded 
PRB costs which revert or inure to the Contractor. Such 
equitable share shall reflect the Government's previous 
participation in P R B  costs through those contracts for 
which cost  o r  pricing data  (see 15.804 of the Federal 
Acquisition Regulation (FAR))  were submitted or which 
are subject to FAR Part 31. The Contractor shall include 
thc substance of' this clause in all subcontracts under this 
contract which mect thc applicability requirements of FAR 
15.804-X(f). 

(End of'clause) 

52.215-40 Notification of Ownersh ip  Changes. 
.4s prescr ibed in 1 5 . 8 0 4 - 8 ( g ) .  insert the fol lowing 

clause: 
NOTIFICATION O F  OWNERSHIP CHANGES 

(FEB 1095) 
(a )  The Contiactor shall make the following notifica- 

tions in writing: 
( 1  j W h e n  thc  Contractor  becomes aware  that a 

change in its o w n e r s h ~ p  has occurred, or is certain to 
occur. which coulcl result in changes in the valuation of 
its capitalized assets i n  thc accounting records,  thc 
Contractor shall notify the Administrative Contracting 
Ofl'icer ( A C O )  within 30 Jays. 

( 2 )  The Contractor bhall also no t~fy  the ACO within 
30 days whenever changes to asset valuatior~s or any 
other cost changes h a w  occurred or are certain to occur 
as  a rcsult o f a  change in ownership. 
( b )  The Contractor shall: ( I ) maintain current, accurate, 

and completc inventory records of assets and their costs: 
( 2 )  pro\,ide the A C O  or designated representative ready 
access to the records upon request: ( 3 )  ensure that all indi- 
vidual and grouped asscts, their capitalized values, accu- 
mulated depreciation or amort i~nt ion,  and remaining useful 
lives are identified accurately before and after each of the 
Contractor's ownership changes: and (1) retain and contin- 
ue to maintain depreciation and amortization schedules 
b a s e d  on  t h e  a s s e t  r e c o r d s  m a i n t a i n e d  b e f o r e  e a c h  
Contractor ownership change. 

(c)  The Contractor shall include the suhstance of this 
clause in all subcontracts under this contract which meet 
the applicability requirement of FAR 15.804-8(g). 

(End of clause) 

52.215-41 Requi rements  f o r  Cos t  o r  Pricing D a t a  o r  
Information O t h e r  T h a n  Cost  o r  Pricing Data. 
As prescribed in 15.804-8(h), insert the following provi- 

sion: 
REQUIREMENTS FOR COST OR PRICING DATA OR 

INFORMATION OTHER THAN COST O R  PRICING 
DATA (OCT 1995) 
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(a)  E.xceptions ,frnm cost o r  pricing data. ( 1 ) In lieu of 
submitting cost or pricing data. offerors may submit a writ- 
ten request for exception by submitting the information 
described in the following subparagraphs. The Contracting 
Officer may require additional supporting information, but 
only to the extent  necessary to de te rmine  whether  an 
exception should be granted, and whether the price is fair 
and reasonable. 

(i) Informat~on relative to an exception granted for 
prior or repetitive acquisitions. 

(ii) Catalog price information as follows: 
(A)  Attach a copy of or identify the catalog and 

its date, or the appropriate pages for the offered 
items, or a statement that the catalog is on file in 
the buying office to which this proposal is being 
made. 

(B) Provide a copy or describe current discount 
policies and price lists (published or unpublished), 
e.g., wholesale, original equipment manufacturer, 
and reseller. 

( C )  Additionally, for each catalog item that 
exceeds * (extended value not unit price), pro- 
vide evidence of substantial sales to the general 
public. This may include sales order. contract. 
shipment, invoice, actual recorded sales or other 
records that are verifiable. In addition. if the basis 
of' the price proposal is sales of essentially the 
same commercial item by affiliates, other manu- 
facturers or vendors, those sales may be included. 
The offeror shall explain the basis of each offered 
price and its relationship to the established catalog 
price. When substantial general public sales have 
also been made at prices other than catalog or 
price list prices, the offeror shall indicate how the 
proposed price relates to the price of such recent 
sales in quantities similar to the proposed quanti- 
ties. 

(iii) Mctrket price itf irtnution. Include the source 
and date or period of the market quotation or other 
b asls . ' .  for . market price, the base amount, and applica- 
ble discounts. The nature of the market should be 
described. The supply or service being purchased 
should be the same as or similar to the market price 
supply or service. Data supporting substantial sales 
to the general public is also required. 

(iv) Identification of the law or regulation estab- 
lishing the price ojfered. If the price is controlled 
under law by periodic rulings, reviews, or similar 
actions of a governmental body, attach a copy of the 
controlling document, unless it was previously sub- 
mitted to the contracting office. 

(v) For a commercial item exception, information 
on prices at which the same item or similar items 
have been sold in the commercial market. 
(2) The offeror grants the Contracting Officer or an 
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authorized representative the right to examine, at any 
time before award, books, records, documents, or other 
directly pertinent records to verify any request for an 
exception under this provision, and the reasonableness 
of price. Access does not extend to cost or profit infor- 
mation or  other  data  relevant solely to the offeror 's 
determination of the prices to be offered in the catalog 
or marketplace. 
(b) Requirements for cost or pricing data. If the offeror 

is not granted an exception from the requirement to submit 
cost or pricing data, the following applies: 

(1) The offeror shall submit cost or pricing data on 
Standard Form (SF) 141 1,  Contract Pricing Proposal 
Cover Sheet (Cost or Pricing Data Required), with sup- 
porting attachments prepared in accordance with Table 
15-2 of FAR 15.804-6(b)(2). 

(2) As soon as practicable after agreement on price. 
but before contract award (except for unpriced actions 
such  as  letter contracts) ,  the offeror shall submit  a 
Certificate of  Current  Cos t  o r  Pricing Data, as pre- 
scribed by FAR 15.804-4. 
(c) By submitting information to qualify for an excep- 

tion, an offeror is not representing that this is the only 
exception that may apply. 

(End of provision) 

* Insert dollar amount for sampling (see 15.804-l(c)(I ) )  
Alternate I (OCT 1995). As prescribed in 15.804-8(h), 

substitute the following paragraph ( b ) ( l )  for paragraph 
( b ) ( l )  of the basic provision: 

(b)( l )  The offeror shall submit cost or pricing data on 
Standard Form (SF) 141 1, Contract Pricing Proposal Cover 
Sheet (Cost or Pricing Data Required), with supporting 
attachments prepared in the following format: 

Alternate I1 (OCT 1995). As prescribed in 15.804-8(h). 
add the following paragraph (d) to the basic provision: 

(d) When the proposal is submitted, also submit one 
copy each, including the S F  141 1 and supporting attach- 
ments, to: (1) the Administrative Contracting Officer, and 
(2) the Contract Auditor. 

Alternate I l l  (OCT 1995). As prescribed in 15.804-8(h), 
add the following paragraph (d) to the basic provision (if 
Alternate I1 is also used, redesignate as paragraph (e)).  

(c) Submit the cost portion of the proposal via the fol- 
lowing electronic media: (lnsert media format, e.g., elec- 
tronic spreadsheet format, electronic mail, etc'.). 

Alternate IV (OCT 1995). As prescribed in 15.804-8(h). 
replace the text of the basic provision with the following: 

(a) Submission of cost or pricing data is not required. 
( b )  Prov ide  information described be low:  (Insert 

description of the information and the format that are 
required, including access to records necessay to permit 
an adequute evaluation of the proposed price in uccor- 
dunce with 15.804-6(a)(5). Standard Form 1448, Proposal 
Cover Sheet (Cost or Pricing Data Not Required), may he 

used for informution other than cost or pricing datu.) 

52.215-42 Requirements for Cost or Pricing Data or 
Information Other Than Cost  or  Pricing 
Data-Modifications. 
As prescribed in 15.804-8(i), insert the following clause: 

REQUIREMENTS FOR COST O R  PRICING DATA O R  
INFORMATION OTHER THAN COST O R  PRICING 

DATA-MODIFICATIONS ( O C T  1995) 
(a) Exceptions f i n !  cost or pricing duta. ( I )  In lieu of 

submitting cost or pricing data for modifications under this 
contract,  for price adjustments  expected to exceed the,  
threshold set forth at FAR 15.804-2(a)(1) on the date of the 
agreement on price or the date of the award, whichever is 
later, the Contractor  may submit  a written request for  
exception by submitting the information described in the 
following subparagraphs. The Contracting Officer may 
require additional supporting information, but only to the 
extent necessary to determine whether an exception should 
be granted, and whether the price is fair and reasonable- 

( i )  Information relative to an exception granted for 
prior or repetitive acquisitions. 

(ii) Catalog price information as follows: 
( A )  Attach a copy of or identify the catalog and 

its date, or the appropriate pages for the offered 
items, or a statement that the catalog is on file in 
the buying office to which this proposal is being 
made. 

(B)  Provide a copy or describe current discount 
policies and price lists (published or unpublished), 
e.g.. wholesale. original equipment manufacturer, 
and reseller. 

( C )  Additionally, for  each catalog item that 
exceeds _T_ (extended value not unit price), pro- 
vide evidence of substantial sales to the general 
public. This may include sales order, contract, 
shipment, invoice, actual recorded sales or other 
records that are verifiable. In addition, if the basis 
of the price proposal is sales of essentially the 
same commercial item by affiliates, other manu- 
facturers or vendors, those sales may be included. 
The offeror shall explain the basis of each offered 
price and its relationship to the established catalog 
price. When substantial general public sales have 
also been made at prices other  than catalog or 
price list prices. the offeror shall indicate how the 
proposed price relates to the price of such recent 
sales in quantities similar to the proposed quanti- 
ties. 

(iii) Marker price information. Include the source 
and date or period of the market quotation or other 
basis for market price. the base amount, and applica- 
ble discounts. The nature of the market should be 
described. The supply or service being purchased 
should be the same as or similar to the market price 
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supply or service. Data supporting substantial sales 
to the general public is also required. 

(iv) Identific,ation of the law or regulation estah- 
lishitlg the price offered. If the price is controlled 
under law by periodic rulings, reviews. or similar 
actions of a governmental body, attach a copy of the 
controlling document, unless it was previously sub- 
mitted to the contracting office. 

(v) Information on modifications of contracts or 
subcontracts for commercial items. 

( A )  If ( I )  the original contract or subcontract 
was granted an exception from cost or pricing data 
requirements because the price agreed upon was 
based on adequate price competition, catalog or 
market prices of commercial items, or prices set 
by law or regulation; and (2) The modification (to 
the contract or subcontract) is not exempted based 
on one of these exceptions, then the Contractor 
may provide information to establish that the 
modification would not change the contract or 
subcontract from a contract or subcontract for the 
acquisition of a commercial item to a contract or 
subcontract for the acquisition of an item other 
than a commercial item. 

( B )  F o r  a commerc ia l  i tem except ion ,  the  
Contractor may provide information on prices at 
which the same item or similar items have been 
sold in the commercial market. 

(2) The Contractor grants the Contracting Officer or 
an authorized representative the right to examine. at any 
time before award, books, records, documents, or other 
directly pertinent records to verify any request for an 
exception under this clause, and the reasonableness of 
price. Access does not extend to cost or profit informa- 
tion or other data  relevant solely to the Contractor 's 
determination of the prices to be offered in the catalog 
or marketplace. 

( 3 )  By submi t t ing  information to qual i fy fo r  an 
exception, an offeror is not representing that this is the 
only exception that may apply. 
( b )  R e q u ~ r e n ~ e n t s  for  cost  o r  pricing data .  If the 

Contractor is not granted an exception from the require- 
ment to submit cost or pricing data, the following applies: 

(1) The Contractor shall submit cost or pricing data 
on Standard Form (SF) 141 1. Contract Pricing Proposal 
Cover Sheet (Cost or Pricing Data Required), with sup- 
porting attachments prepared in accordance with Table 
15-2 of FAR lS.804-6(b)(2). 

( 2 )  As soon as practicable after agreement on price, 
but before award (except  for  unpriced act ions) ,  the 
Contractor shall submit a Certificate of Current Cost o r  
Pricing Data, as prescribed by FAR 15.804-4. 

(End of clause) 

* Insrrt dollar amount for scrnzpling (see 15 .804- l (c ) ( l ) )  
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Alternate I (OCT 1995). As prescribed in 15.804-8(i), 
substitute the following paragraph (b)(1)  for  paragraph 
(b) ( l )  of the basic clause. (b)( l )  The Contractor shall sub- 
mit cost or pricing data  on Standard Form (SF)  1411, 
Contract Pricing Proposal Cover Sheet (Cost or Pricing 
Data Required), with supporting attachments prepared in 
the following format: 

Alternure 11 (OCT 1995). As prescribed in 15.804-8(i), 
add the following paragraph (c) to the basic clause: 

(c)  When the proposal is submitted, also submit one 
copy each, including the S F  141 1 and supporting attach- 
ments. to: (1) the Administrative Contracting Officer, and 
(2) the Contract Auditor. 

Alterrwte 111 (OCT 1995). As prescribed in 15.804-8(i), 
add the following paragraph ( c )  to the basic clause (if 
Alternate I1 is also used, redesignate as paragraph (d)): 

(c) Submit the cost portion of the proposal via the fol- 
lowing electronic media: (Insert mediu format). 

Alternate IV (OCT 1995). As prescribed in 15.804-8(i), 
replace the text of the basic clause with the following: 

(a) Submission of cost or pricing data is not required. 
( b )  Provide information descr ibed  be low:  ( Inser t  

description of the information and the fornzat that are 
required, including access to records rzecessaq3 to permit 
an cidequnte e~uluat ion  of the proposed price in accor- 
dunce with 15.804-h(a)(5). Stutdurrl Form 1418, Proposal 
Cover Sheet (Cost or Pricing Dutu Not Required), ma), be 
used for informution other tharl cost or pricing data.) 

52.215-43 Audit-Commercial Items. 
As prescribed at 15.106-2, insert the following clause: 

AUDIT-COMMERCIAL ITEMS (OCT 1995) 
(a) As used in this clause, records include books, docu- 

ments, accounting procedures and practices, and other data, 
regardless of type and regardless of whether such items are 
in written form, in the form of computer data, or any other 
form. 

(b) This paragraph applies to solicitations and contracts or 
subcontracts for commercial items that may be or have been 
granted an exception from submittal of cost or pricing data 
only under FAR 15.804- l (a)(2).  In order to determme the 
accuracy of the information on prices at which the same or 
similar items have been sold in the commercial market, the 
Contracting Officer and authorized representatives have a 
right to examine such information provided by the offeror, 
Contractor, or subcontractor, and all records that directly 
relate to such information. Access does not extend to cost or 
profit information or other data relevant solely to the offeror's 
determination of the prices to be offered in the marketplace. 
This right shall expire two years after the date of award of the 
contract, or two years after the date of any modification to the 
contract. with respect to which this information is provided. 

(c) If the prime Contractor and each higher-tier subcon- 
tractor were required to submit cost or pricing data, the 
Contractor and each subcontractor shall insert the substance 
of this clause, including this paragraph (c),  in each subcon- 
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tract for  which submission of cost or pricing data  was 
required or for which an exception was granted under FAR 
15.804- 1 (a)(2). 

(End of clause) 

52.216-1 Type of Contract. 
As prescribed in 16.105. complete and insert the follow- 

ing provision: 
TYPE O F  CONTRACT (APR 1984) 

The Government contemplates award of a 
[Contracting Officer- insert .spcc$ic type cf i orurnct] con- 
tract resulting from this solicitation. 

(End of provision) 

5 2 . 2 1 6 - 2  Economic Price Adjustment-Standard 
Supplies. 
As prescribed in 16.203-4(a), when contracting by nego- 

tiation, insert the following clause in solicitat~ons and con- 
tracts when the conditions specified in 16.203-4(a)(  I ) ( i )  
through (iii) apply (but see l6.203-4(a)(2)). The clause ma) 
be modified by increasing the 10-percent limit on aggregate 
increases specified in subparagraph ( c ) ( l ) ,  upon approval 
by the chief of the contracting office. 

ECONOMIC PRICE ADJUSTMENT-STANDARD 
SUPPLIES (OCT 1995 j 

(a) The Contractor warrants that the unit price stated in 
the Schedule for [offeror iilser-t S C I ~ P ~ U I C '  l i i z~  
item number] is not in excess of the Contractor's applicable 
established price in effect on the contract date for like quan- 
tities of the same item. The term "unit price" excludes any 
part of the price directly resulting from requirements for 

preservation, packaging, or packing beyond standard com- 
mercial practice. The term "established price" means a price 
that ( I )  is an established catalog or market price for a com- 
mercial item sold in substantial quantities to the general 
public. (2 )  meets thc criteria of subsection 15.804-1 of the 
Federal Acquisition Rcpulation (FAR),  and (3) is the net 
price after applying any standard trade discounts offered by 
the Contractor. 

(b )  The Contractor shall promptly notify the Contracting 
Officer of the amount and effective date of each decrease in 
any applicable established price. Each corresponding con- 
tract unit price shall he decreased by the same percentage 
that the established price is decreased. The decrease shall 
apply to those i t e m  delivered on and after the effective date 
of the decrease in the Contractor's established price. and 
this contract shall he modified accordingly. The Contractor 
shall certify ( I )  on each inimice that each unit price stated 
in i t  reflects all decreases required by this clause or ( 3 )  on 
the final invoice that all required price decreases have been 
applied as required by this clause. 

( c )  If the Contractor 's applicable established price is 
increased after the contract date, the corresponding contract 
unit price shall be increased, upon the Contractor's written 
request to the Contracting Ofl'icer, by the same percentage 
that the established price is increased, and the contract shall 
be modified accordingly, subject to the following limita- 
tlons: 

( 1 )  The aggregate of the increases in any contract 
unit price under this clause shall not exceed 10 percent 
of the original contract unit price. 

( 2 )  The increased contract unit price shall be effective 

(The next page is 52-55.) 
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shall bear interest, computed from the date the data were 
due to the date of repayment, at the rate cstahlished in 
accordance with the Interest clause. 
(d )  Prirc dctprrt~itlritior~. Upon the Contracting Officer's 

receipt of the data requlred by paragraph (c)  of'this section. 
the Contracting Officer and the Contractor shall promptly 
negotiate to redetermine fair and reasonable prices for sup- 
plies delivered and services performed by the Contractor 
under this contract. 

(e) Cor~trnrt nmiificatiorl. The negotiated redetermina- 
tion of price shall be e\.idenced by a modification to this con- 
tract, signed by the Contractor and the Contracting Officer. 

) A i t ~  i t  1 - i s  Pending cxezution of' the 
contract modification (sce paragraph ( c )  of this section), the 
Contractor shall submit invo~ces or vouchers in accordance 
with billing prices stated in this contract. 11' at any time i t  
appears that the then-current billing prices will be suhstan- 
tially greater  than the est imated final pr ices ,  or if the 
Contractor submits data  showing that the redetermined 
prices will be substantially greater than the current billing 
prices, the parties shall negotiate an appropriate decrease or 
increase in billing prices. Any billing price adjustment shall 
he reflected in a contract modification and sh~tll not affect 
the redetermination of prices under this clause. After the 
contract modification for price redetermination is executed. 
the total amount paid or to he paid on all invoices or \,ouch- 
ers shall be adjusted to reflect the agreed-upon prices, and 
any result~ng addit~onal payments, refunds, or credits shall 
he made promptly. 

(g )  Qrrclrterl~* litnitatior~ on pc1jtrlent.s stcirerrretlt. This 
paragraph (g)  shall apply until I'inal price retletermination 
under this contract has been completed. 

(1) Within 45 days after the end of the quarter of the 
Contractor's fiscal year in which a delivery is first made 
(or  ser\,ices are I'irst performed) and accepted hy the 
Government under this contract, and for each quarter 
thereafter. the Contractor shall s u b r n ~ t  to the contract 
administration office (with a copy to the contracting office 
and the cognizant contract auditor), a statement, cumula- 
tive from the beginning of the contract, show~ng- 

( i )  The total contract price of all supplies delivered 
( o r  s e r v i c e s  p e r f o r m e d )  and  a c c e p t e d  hy the  
Government  and for  which final prices have been 
established; 

( i i )  The total costs (estimated to the extent neces- 
sary) reasonably incurred for, and properly a1 locable 
solely to, the supplies delivered ( o r  services per- 
fo rmed)  and accepted by the Government and for 
which final prices have not been establislwl: 

( i i i )  The portion of the total interim profit (used in 
establishing the initial contract price or agreed to for 
the purpose of this paragraph ( g ) )  that is in direct pro- 
portion to the supplies delivered ( o r  hervices per- 
fo rmed)  and accepted by the Government and for 
which final prices have not been established; and 

( I \ , )  I l le  ti~tal anlount of'all ~n\,oiccs or vouchers t'or 
supplies delivered 101- .;er\'lics pert'ormetfj and accept- 
ed h thc Go~errinlent i incluiliny ainounts appllcd or to 
he applied to licli11t1,itc progrc.\ pa! Iiicrlts). 
( 2 )  Notu ~ t l i s t , ~ n t l ~ n g  .In) ~ S O \ . I S I O I ~  01' tills contract 

autliorir~ng grcatcr payrllcnts. i f  o n  ;my cluarterl! stutc- 
Inent the amount i111Jes suhtii\,is~on ( I ) ( i \ . i  o f this  sectlon 
exceeds the st1111 due the Contractor, as computed i n  
accordance with .subdi\~~sion.s ( i ) .  ( i i ) .  and ( i i i )  of' this 
section, the Contrx-tor shall immediately refund or cred- 
i t  to the Go\crnrnent the :Irntrunt of' this cxccss. The 
Contractor ma!. when appropriate. reduce thls refund or 
credit by the nmounI oi' an! applicable tax credits due 
the contractor under 76 I1.S.C 1481 ; ~ n d  h! the ;i~nount 
[ ] I '  p r c \ , i c u  ~~ct '~lni i \  0 1 .  c~cd i t s  c t ' t ' c~~cd  under this clause. 
If'any portlon iil'the c\i.i"r has hccn appllctl to the I I L I U I -  
dation of proyre\s p , t > ~ m c n t ~ ,  then that portion mug.. 
instead ot' being ref'undeti, hc added to the unliquidated 
progress p;lyment itccoLlnt. consistent with the Progress 
Payments clause. The Contractor shall pri~\,itie complete 
details to support ;~ny  claimed reduction in refunds. 

13) If' the Contrxtor f:uls to submit the quarterly state- 
ment within -15 da! s ilttcr the end 01' each quarter and i t  is 
later dcternllncd that thc (;o\,ern~nent has o\,erpaid the 
Contractor, the Contr;ictor \hail repay thc exiess to the 
Go\ernlncnt in~nici i~atcl>.  I!nIess repud \\ithin 30  da)s  
after the cnd of t11c statement suhmlttal period, the amount 
of' the excess h ~ l l  h c ~  Intcrc\t, conlpute(1 from the datc the 
quarterly statement H as due to the date of' repayment. at the 
rate cstahlished 111 ;~ccoril;tncc \v~th the Interest clause. 
(11)  Slih~,otrtrtrc~t.s. KO ~~lbcontriict placed under this con- 

tract may provide t'or pa) rncnt on a iost-plus-a-percentuge- 
of-cost basis. 

i i )  l)i.s(i~rc~tirer~rc. It the Cont rx tor  and the Contract~ny 
Of'ficer fall to agree up11l r c c l c ~ c ~ - n ~ ~ n c d  pr~cch  within 60 
days (or within such c~tllc~. pcsiod ; I \  the parties agree) af'tcr 
the datc on \vh1c11 thc ilat,~ rcqu~scil hy par'iyraph (c i  ot' t l i ~ .  

section are to bc s u h ~ n ~ t r c ~ i .  thc Contr;ictiny Of'ficer shall 
promptly issue a iie~i\icin In ;~ccosilancc \ x . ~ t l i  the Disputes 
clause. For the purpose 0 1  paragraph ( e  I, i f ) ,  and ( g )  of' t h ~ s  
sectlon, and pending I'lnnl sct t le~i~ent  ot' the d~sagreernent on 
appeal, by failure to appcnl. or h), agrcement, this decislon 
shall be treated as an executed contract modification. 

( j )  Gr~trit~ariotl. It' this contract is terminated before price 
redetermination. priccs shall he cstahlishcd in accordance \vith 
this clause for co~nplctcil u p p l i ~  m1 S C S \ . I C ~ S  not terrn~nitreii. 
All other clcrnent\ ( 1 1  tlic tcrnlinat~on h a l l  he resol\,eil In 
:tccordnnce ~ ~ i f h  other npplic;hlc  lau uses clt'thi\ contract. 

if:ntl of clause) 

52.216-7 Allowable Cost and Payment. 
As prescrihcd in Ih.307iai. ~nscrt  the toliowing clause: 
ALI,O!W.i\BI.E:. COST AND PAYMENT (h1.4R 1997 I I 
(a)  Ir~~~oic.itr,q, I h c  Go\,ernment shall make payments to 

the Contractor when requcstccl as work proyressc\.  bur -,, - < >  
.3-.-'0. 1 
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(except for small business concerns) not more often than 
once every 2 weeks, in amounts determined to he allowable 
by the Contracting Officer in accordance with Subpart 3 1.2 
of the Federal Acquisition Regulation (FAR) in effect on 
the date of this contract and the terms of this contract. The 
Contractor may suhmit to an authorized representative ol' 
the Contracting Officer, in such forni and reasonable detail 
as the representative may require, an invoice or voucher 
supported by a statement of the claimed allowable cost for 
performing this contract. 

(b) Reiridmr.rii~,g r.osrs. ( 1  ) For the purpose of reimburs- 
ing allowable costs (except as provided in subparagraph (2) 
of this section, with respect to pension, deferred profit shar- 
ing, and employee stock ownership plan contributions), the 
term "costs" includes only- 

( i )  Those recorded costs that, at the time of the 
request for reimbursement, the Contractor has paid by 
cash, check, or other forni of actual payment for items 
or ser\.ices purchased directly for the contract; 

(ii) When the Contractor is not delinquent in pay- 
ing costs of contract performance in the ordinary 
course of business, costs incurred, but not necessarily 
paid. for- 

( A )  Materials issued from the Contractor 's  
inventory and placed in the production process for 
use o n  the contract; 

( B )  Direct labor; 
( C )  Direct travel; 
(D) Other direct in-house costs; and 
( E )  Properly allocable and allowable indirect 

costs, as shown in tlie records maintained by the 
Contractor for purposes of obtaining reimburse- 
ment under Government contracts; and 
(iii) The amount of progress and other payments 

that have been paid by cash, check or other form of 
payment to the Contractor 's subcontractors under 
similar cost standards. 
(2 )  Contractor contributions to any pension or other 

postretirement benefit, profit-sharing or employee stock 
ownership plan funds that are paid quarterly or more 
often may be included in indirect costs for payment pur- 
poses; Pro~,irled, that the Contractor pays the contribution 
to the fund within 30 days after the close of the period 
covered. Payments made 30 days or more after the close 
of a period shall not be included until the Contractor actu- 
ally makes the payment. Accrued costs for such contribu- 
tions that are  paid less often than quarterly shall be 
excluded from indirect costs for payment purposes until 
the Contractor actually makes the payment. 

(3) Notwithstanding the audi t  and adjustment of 
~nvoices or vouchers under paragraph (gj of this clause, 
allowable indirect costs under this contract shall be 
obtained by applying ~ndirect  cost rates established in 
accordance with paragraph (d)  of this clause. 

( 3 )  Any statements in specifications or other docu- 
52-58.2 

ments incorporated in t h ~ s  contract by reference desig- 
nating performance of' servlces or furn~shing of materials 
at the  C o n t r a c t o r ' s  e x p e n s e  o r  a t  n o  c o s t  to  the  
Governnient shall be clisregardcd !'or purposes of cost- 
rcinibursemcnt under 1111s clnusc. 
( c )  Srrrrlil brr,tirrrs.\ c.o~~c.o.ri.s. A m a l l  business concern 

may be paid more ot'tcn than e\ .cry 2 weeks  and may 
invoice and be paid for recorded costs for i t e m  or services 
purchased directly for thc contract. even though the concern 
has not yet paid for those items or services. 

(d )  Firlrrl irdircct cnst rrrtcl.s. ( 1 ) Flnal annual indirect 
cost rates and the appropriate bases shall be established in 
accordance with Subpart 42.7 of the Federal Acquisition 
Regulation (FAR) in el'fect I'or the p c r ~ o d  covered by the 
indirect cost rate proposal. 

( 2 )  The Contractor shall. within 90 days after the 
expiration o!' each (I!' its I'iscal )ears, or by a later date 
approved hy the Contr:~ctlng Officer, submit to the cog- 
nizant Contracting Officer responsible for negotiating its 
final indirect cost rates and, if required by agency proce- 
dures, to the cognkant audit activity proposed final indi- 
rect cost rates for that period a n d  supporting cost data 
specifying the contract andlor subcontract to which the 
rates apply. The proposed rates shall be based on the 
Contractor's actual cost experience for that period. The 
appropriate Go\,ernrnent representative :~nd Contractor 
shall establish the final indirect coat rates as promptly as 
practical af'tcr recelpt of' the Contractor's proposal. 

(3)  The Contractor and tlie ;Ipproprtate Government 
representative shall cxecutc a ibsittcn ~lnderstanding set- 
ting forth tlie final indirect cost rates. The understanding 
shall specify ( I )  the agreed-upon final annual indirect cost 
rates. (ii) the bases to which the r'ites apply. (iii) the peri- 
ods for which the rates apply. ( i \ : )  any specific indirect 
cost items treated as direct costs in the settlement, and (11) 

the affected contract and/or subcontract, identifying any 
with advance agreements or special t e m s  and the applica- 
ble rates. The understantfinp shall not change any mone- 
tary ceiling. contract obligation, or specific cost allowance 
or disallowance provided for in this contract. The under- 
standing is incorporated into this contract upon execution. 

(4)  Within 120 days after settlement of the final indi- 
rect cost rates covering the year In which this contract is 
physically complete (or longer, if approved in writing 
by the Contracting Officer), tlie Contracfor shall submit 
a completion invoice or \,outlier to reflect the settled 
amounts and rates. 

(5)  Failure by the parties to agree on a final annual 
indirect cost rate shall be a dispute within tlie meaning 
of the Disputes clause. 
(e)  i r r  Until t'innl annual indirect cost rates 

are established for any period, the Government shall reim- 
hurse the Contractor at hilling rates est:lblished by the 
Contracting Officer or by an authorized representative (the 
cognizant auditor),  subject to ad,justment when the final 
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rates are established. These hilling ratcs- 
( I )  Shall be the anticipated final rates: and 
( 2 )  May he prospectively or retroactively re\ised by 

~nutua l  agreement, at either party's request. to prevent 
substantial overpayment or underpayment. 
(1) Quick-closeorlt pmce t i~~rp . s .  Quick-closeout proce- 

dures are applicable when the conditions in FAR 3?.708(a) 
are satisfied. 

(g)  Audit. At any time or times before final payment. 
the Contracting Officer may have the Contractor's invoices 
or vouchers and statements of cost audited. Any payment 
may be ( I )  reduced by aniounts found by the Contracting 
Officer not to constitute allowable costs or (2)  adjusted f'or 
prior overpayments or underpayments. 

(h)  Firzul pa?,tnrtlt. (1 )  Upon appro\~al of' a coniplet~on 
invoice or voucher submitted by the Contractor in accor- 
dance with paragraph (d) (4)  of this clause, and upon the 
Contractor's compliance with a11 terms of this contract, the 
Government shall promptly pay any balance of allouable 
costs and that part of the fee (if any) not previously paid. 

(2) The Contractor shall pay to the Government any 
refunds, rebates, credits. or othcr amounts (including 
i n t e r e s t ,  i f  a n y )  a c c r u i n g  to o r  r e c e i v e d  hy tlic 
Contractor or any assignee under this contract. to the 
extent that those amounts are properly allocablc to costs 
for which the Contractor has been reimbursed h> the 
Government .  Reasonable expenses  incurred hy the 
Contractor  for securing refunds. rebates. credits.  or 
other amounts shall be allowable costs i f '  ;lpproved hy 
the Contracting Officer. Before final payment under this 
con t rac t ,  the Cont rac tor  and each  ass lgnce  whose  
assignment is in effect at the time of final payment shall 
execute and delivcr- 

(i) An assignment to the Government. in fonn and 
substance satisfactory to the Contracting Officer, of 
refunds, rebates, credits, or other amounts (including 
interest. if any) properly allocable to costs for which 
t h e  C o n t r a c t o r  h a s  b e e n  r e i m b u r s e d  by the  
Government under this contract; and 

(ii) A release discharging the Government, its offi- 
cers, agents, and employees from all liabilities, obli- 
gations, and claims arising out of or under this con- 
tract, except- 

(A)  Specified claims stated in exact amounts. 
or in estimated aniounts when the e x x t  amounts 
are not known; 

( B )  Claims (including reasonable incidental 
expenses) based upon liabilities of the Contractor 
to third parties arising out of the perlbrmance of 
this contract; provided,  that the c l a ~ m s  arc not 
known to the Contractor on the date of the execu- 
tion of the release, and that the Contractor gives 
notice of the claims in writing to the Contracting 
Officer within 6 years following the release date 
or notice of final payment date, whichever I S  earli- 

er: and 
( C )  C l a ~ m s  for reimburseriicnt of costs. includ- 

ing reasonable ~ncidcntal  c x p c n e .  incurred hy 
the Contractor undcr thc p~i tcnt  ~ ~ l a ~ l s e \  01' 1111s 
contrnct, cxcluiiing. lio\\c\cr.  .In! cxpcnscs aris- 
Ing from the Contl-actor's i n d c n i ~ i ~ t ' ~ c a t ~ o n  of' [he 
Government against patent li;th~lit!~. 

r End of cl:~use 1 

Altermire 1 (FEB 1997). A prcscr~hcd in 1(7.307(a)(?j, 
substitute the t'ollowng p:u'agraph i h ri I i( i l i  I'or paragraph 
(h) (  1 ) ( i i i )  of thc hasic c1:iuse: 

( i i i )  The m o u n t  01' progress arid other lx~>~nent t "  to the 
Contractor's suhcontractoss that either li:i\,c hecn paid, or 
tllat the Cont rx tor  I \  requ~red to pa! pursuant to tlic cI:iusc 
of' t h ~ s  contract enl~tlecl "f'sonipt Paynicnt for Con\truct~on 
Contracts." P ; ~ ~ n i c n t ~  shall be ni;tdc h> c;15h, check. or 
other form of paj,ment to the Contractor ' \  subcontractors 
under similar cost standards. 

52.216-8 Fixed Fee. 
As prcscrihed 111 1 t7.3O7( h ) ,  insert ttic i'ollo\vlng cl;tuse: 

FIXED FEE (MAR I997 J I 
( a )  The Go\errirncnt shall pay the Contractor for per- 

f o r m i n g  th i s  c o n t r a c t  the f ixed fee s p e c i f i e d  in the 
Schedule. 

( h i  Payment ol ' thc fixed I'ec shall he ma& as specified 
in the Schedule: p r o v ~ d c ~ i  that after payment of 85 percent 
ot ' thc f'ixed fee, thc. Contracting Of'f'icer nix! u'ithhold t'~lr- 
ther payment of Ice untll a r e s e n e  is set xsiiie in an amount 
that the Contracting Ot'flcer considers neccssar! to protect 
the Government\ interest. This rcscr\,e shall nor exceed 
15 percent of ttic total fi xed fee or S 100.000. u,hichcver I S  

less. The Contruct~ng Of'f'~ccr shall rcleasc 75 percent of all 
f'ee ~. i thl iolds  undcr this contr;~ct at'tcr receipt of the certi- 
fied final indirect co\t rate proposal co\,ering the year of 
p h y s i c a l  c o m p l e t i o n  of  th i s  c o n t r a c t ,  p r o v i d e d  the  
Contractor has satisfied all othcr contract terms and condi- 
tions, including the subniission of the final patent and roy- 
alty reports,  and is not del inquent  in submit t ing final 
\.ouchers on prior years'  settlements. The Contracting 
Officer may release up to 90 percent of' the fee withholds 
under this contract h a d  on the Contractor's past perfor- 
mance related to the suhmiss~on  and settlement of final 
indirect cost rate proposals. 

( End of clause) 

52.2169 Fixed Fee-Construction. 
As prescribed in I 6 .307(c 1, insert the following clause: 

FIXED FEE--CONSI'RUCTIOX (MAR 1997) I 
( a )  The Government shall pa> to the Contractor for per- 

f o r m i n g  this  con t rac t  the  I'lxed fee  s p e c i f i e d  in t h e  
Schedule. 

( h j  Payment of the fixed fee shall be made in install- 
ments based upon the percentage of' completion of the 
work  as d e t e r m ~ n e d  from cstlrnates suhmi t ted  to and 

52-59 
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approved hy the Contracting Officer, hut subject to the 
withholding provisions of paragraph (c)  of this section. 

(c) After the payment of' 85 percent of the fixed fee, the 
Contracting Officer may withhold further payment of fee 
un t i l  a r e s e r v e  is se t  a s i d e  in a n  a m o u n t  tha t  the  
Contract ing O f f ~ c e r  considers  necessary to protect the 
Government's interest. This reserve shall not exceed 15 
percent of  the total fixed fee or $100.000, whichever is 
less. The Contracting Officer shall release 75 percent of all 
fee withholds under this contract after receipt of the certi- 
fied final indircct cost rate proposal covering the year of 
p h y s i c a l  c o m p l e t i o n  of  t h ~ s  c o n t r a c t ,  p r o v i d e d  the  
Contractor has satisfied all other contract terms and condi- 
tions, including the suhmission of the final patent and roy- 
alty reports ,  and is not del inquent  in submit t ing final 
vouchers on prior years'  settlements. The Contracting 
Officer may release up to 90 percent of the fee withholds 
under this contract based on the Contractor's past perfor- 
mance related to the suhmission and settlement of' final 
indirect cost rate proposals. 

(End of clause) 

52.216-10 Incentive Fee. 
As prescribed in 16.307(d), insert the following clause: 

I INCENTIVE FEE (MAR 1997) 
(a) Generul. The Government shall pay the Contractor 

for performing this contract a fee determined as provided 
in this contract. 

(b) Tclrgc~t m s t  m d  t c~rgc t f~p .  The target cost and target 
fee specified in the Schedule are subject to adjustment if the 
contract is modified in accordance with parayxph (ti) of this 
clause. 

( 1 )  "Target cost." as used in this contract, means the 
estimated cost of this contract as initially negotiated, 
adjusted in accordance with paragraph (d)  below. 

(2) "Target fee," as used in this contract, means the 
fee initially negotiated on the assumption that this con- 
tract would be performed for a cost equal to the estimat- 
ed cost initially negotiated, adjusted in accordance with 
paragraph (d)  of this clause. 
(c) Withhnldirlg o f p u ~ w ~ ~ r ~ t .  Normally, the Government 

shall pay the fee to the Contractor  as specificd in the 
Schedule. However, when the Contracting Officer consid- 
ers that performance or cost indicates that the Contractor 
will not achieve target, the Government shall pay on the 
basis of an appropriate lesser fee. When the Contractor 
demonstrates that performance or cost clearly indicates that 
the Contractor will earn a fee significantly above the target 
fee, the Government  may. at the sole discretion of the 
Contracting Officer, pay on the basis of an appropriate 
higher fee. After payment of 85 percent of the applicable 
fee, the Contracting Officer may withhold further payment 
of fee until a reserve is set aside in an amount that thc 
Contract ing Officer considers  necessary to protect the 
Government's interest. This reserve shall not exceed 15 
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percent of the applicable fee or $100,000, whichever is 
less. The Contracting Officer shall release 75  percent of all 
fee withholds under  this con t rac t  af ter  receipt  of the 
certified final indirect cost rate proposal covering the year 
of physical complet ion of this con t rac t ,  provided the 
Contractor has satisfied all other contract terms and condi- 
tions. including the submission of the final patent and roy- 
alty reports,  and is not del inquent  in submit t ing final 
vouchers on prior years'  settlements. The Contracting 
Officer may release up to 90 percent of the fee withholds 
under this contract based on the Contractor's past perfor- 
mance related to the submission and settlement of final 
indirect cost rate proposals. 

(d )  Eyitituble tic(jilst1ner1t.s. When the work under this 
contract is increased or decreased by a modification to this 
contract or when any equitable adjustment in the target cost 
is authorized under any other clause, equitable d jus tments  
in the target cost, target fee, minimum fee, and maximum 
fee, as appropriate, shall be stated in a supplemental agree- 
ment to this contract. 

(e) Fee p q a h l c  ( I )  The fee payable under this contract 
shall be the target fee increased by [Contracting 
Officer insert Cot~rtactor's pcirticipatinr~] cents for every 
dollar that the total allowable cost is less than the target 
cost or decreased by [Contracting Ojjicer insert 
Contractor :s participatior~] cents for every dollar that the 
total allowable cost exceeds the target cost.  In no event 
shall the fee be greater than [Contracting 
Oljficer itlscrt pcrcer~tcigc] p e r c e n t  o r  l e s s  than  

[Cor~trrict ir~~ Officer insert percent- 
uge] percent of the target cost. 

( 2 )  The fee shall be subject to adjustment, to the 
extent provided in paragraph ( d )  of this c lause,  and 
within the m ~ n i m u m  and maximum fee limitations in 
paragraph ( e ) ( l )  of this clause, when the total allowable 
cost is increased or decreased as a consequence of (i) 
payments made under assignments or (ii) claims exeept- 
ed from the release as required by paragraph (h)(2) of 
the Allowable Cost and Payment clause. 

(3)  If this contract is terminated in its entirety, the 
portion of the target fee payable shall not be subject to 
an increase or decrease as provided in this paragraph. 
The termination shall he accomplished in accordance 
with other applicable clauses of this contract. 

( 4 )  For  the purpose of fee  ad jus tment ,  "total 
allowable cost'' shall not include allowable costs aris- 
ing out of- 

(i) Any of the causes covered by the Excusable 
Delays clause to the extent that they are beyond the 
control and without the fault or negligence of the 
Contractor or any suhcontractor: 

(ii)  The taking effect, after negotiating the target 
cost, of a .statute, court decision, written ruling, or 
regulation that resul ts  in the Cont rac tor ' s  being 
required to pay or hear the burden of any tax or duty 
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or rate increase in a tax or duty; 
(iii) Any direct cost attributed to the Contractor 's 

i n v o l v e m e n t  in l i t i g a t i o n  a s  r e q u i r e d  by  t h e  
Contracting Officer pursuant to a clause of this con- 
tract, including furnishing evidence and information 
requested pursuant  to  the Notice and Assistance 
Regarding Patent and Copyright Infringement clause: 

( iv )  The purchase and maintenance of additional 
insurance not in the target cost and required by the 
Contracting Officer, or claims for reimbursement for 
liabilities to third persons pursuant to the Insurance 
Liability to Third Persons clause; 

( v )  Any claim, loss, or damage resulting from a 
risk for which the Contractor has been relieved of lia- 
bility by the Government Property clause; or 

(vi) Any claim, loss, or damage resulting from a 
risk defined in the contract as unusually hazardous or 
as a nuclear risk and against which thc Government 
has expressly agreed to indemnify the Contractor. 
(5) All other allowable costs are included in "total 

allowable cost" for fee adjustment in accordance with 
this paragraph (e) ,  unless otherwise specifically provid- 
ed in this contract. 
(f) Contract modification. The total allowable cost and 

the adjusted fee determined as provided in this clause shall 
be evidenced by a modification to this contract signed by 
the Contractor and Contracting Officer. 

(g) Inconsistencies. In the event of any language inconsis- 
tencies between this clause and provisioning documents or 
Government options under this contract, con~pensation for 
spare parts or other supplies and services ordered under such 
documents shall be determined in accordance with t h ~ s  clause. 

(End of clause) 

52.216-11 Cost Contract-No Fee. 
As prescribed in l6.307(e), insert the clause in solicita- 

tions and contracts when a cost-reimbursement contract is 
contemplated that provides no fee and is not a cost-sharing 
contract or a facilities contract. This clause may be modi- 
fied by substituting "$10,000" in lieu of '3 100.000'' as the 
maximum reserve in paragraph (b)  if the Contractor is a 
nonprofit organization. 

COST CONTRACT-NO FEE (APR 1984) 
(a) The Government shall not pay the Contractor a fee 

for performing this contract. 
(b) After payment of 8 0  percent of the total estimated 

cost shown in the Schedule, the Contracting Officer may 
withhold further payment of allowable cost until a reserve 
is set aside in an amount that the Contracting Officer con- 
siders necessary to protect the Government's Interest. This 
reserve shall not exceed one percent of the total estimated 
cost shown in the Schedule or $100,000, whichever is less. 

(End of clause) 
Alternate I (APR 1984). In a contract for research and 

development with an educational institution or a nonprofit 

organization, for which the Contracting Officer has deter- 
mined that withholding of a portion of allowable costs is 
not required. delete paragraph ( b )  of the basic clause. 

52.216-12 Cost-Sharing Contract-No Fee. 
As prescribed In 16.30?(f). insert the following clause in 

solici'tations and contracts when a cost-sharing contract 
(other  than a facilities contract)  is contemplated.  This  
clause may be modified by substituting "S10.000" in lieu 
of "S 100.000" as the maximurn reserve in paragraph (b) if 
the contract is with a nonprofit organization. 

COST-SHARING CONTRACT-NO FEE (APR 1984) 
( a )  Thc Government shall not pay to the Contractor a 

fee for performing this contract. 
( h )  After paying 80 percent of the Government's share 

of the total estimated cost of performance shown in the 
Schedule, the Contracting Officer ma)  withhold further 
payment ol'allowablc cost until a reserve is set aside in an 
amount that the Contract~ng Officer considers necessary to 
protect the Government's interest. T h ~ s  reserve shall not 
exceed one percent of the Go\,ernment's share of the total 
e s t i m a t e d  c o s t  s h o w n  in the  S c h e d u l e  o r  $ 1 0 0 , 0 0 0 .  
whichever is less. 

(End of clause) 
Altcrrl~~re I (APR 1984). In a contract for research and 

development with an educational institution, for which the 
contracting officer has determined that withholding of a 
portion of allowable cost is not required, delete paragraph 
(b)  of the basic clause. 

52.216-13 Allowable Cost and Payment-Facilities. 
As prescribed in 16.3071g). Insert the following clause: 

ALLOWABLE COST AND PAYMENT-FACILITIES 
(MAR 1997) 

( a )  Grtleml. ( I )  For the performance of any work, duty, 
or obligation specified in this contract to be at Government 
expense ,  the Governmcnt  shall pay the Contractor  all 
allowable costs as determined by the Contracting Officer in 
accordance with the contract terms and section 3 1.106 of 
the Federal Acquisition Regulation (FAR) in effect on the 
contract date. 

12)  Except as otherwise specifically provided in this 
contract. the failure of this contract to provide for reim- 
bursement  d o e s  not p rcc lude  the C o n t r a c t o r  f rom 
including, as part of' the price or cost under any other 
Government contract or subcontract, an allocable por- 
tion of the costs incurred for any work, duty, or obliga- 
tion performed under this contract, but not reimbursable 
under i t .  
( b )  l t~wici t lg.  The Government shall make payments to 

the Contractor  when requested once  each month.  The  
Contractc>r may submit to an authorized representative of 
the Contracting Officer, in such form and reasonable detail 
as thc representative may require, an in\,oice or voucher 
supported by a statement o f t h e  claimed allowable cost for 

52-6 1 



FAC 90-44 MARCH 3,1997 

FEDERAL ACQUISITION REGULATION (FAR) 

the performance of this contract. 
(c)  Negotiated indirect costs. Notwithstanding the audit 

and adjustment of invoices or vouchers under paragraph (f)  
below, allowable indirect costs under this contract shall be 
obtained by applying final indirect cost rates established as 
follows: 

(1) Final annual indirect cost rates and the appropri- 
a t e  bases  sha l l  be  es tab l i shed  in accordance  with 
Subpart 42.7 of the FAR in effect for the period covered 
by the indirect cost rate proposal. 

(2) The Contractor shall,  within 9 0  days after the 
expiration of each of its fiscal years, or by a later date 
approved by the Contract ing Officer,  submit  to the 
Contracting Oft'icer and to the cognizant audit activity 
proposed final indirect cost rates for that period and sup- 
porting cost and data specifying the contract and/or sub- 
contract to which the rates apply. The proposed rates 
shall be based on the Contractor's actual cost experience 
for that period. The appropriate Government representa- 
tive and the Contractor shall establish the final indirect 
cost rates as promptly as practical after receipt of the 
contractor's proposal. 

(3) The Contractor and the appropriate Government 
representative shall execute a written understanding set- 
ting forth the final indirect cost rates. The understanding 
shall specify ( i )  the agreed-upon final annual indirect 
cost rates, (ii) the bases to which the rates apply, (iii) the 
periods for which the rates apply, (iv) any specific indi- 
rect cost items treated as direct costs in the settlement, 
and (v) the affected contract and/or subcontract, identi- 
fying any with advance agreements or special terms and 
the applicable rates. The understanding shall not change 
any monetary ceiling, contract obligation. or specific 
cost allowance or disallowance provided for in this con- 
tract. The understanding is incorporated into this con- 
tract upon execution. 

(4) Within 120 days after settlement of the final indi- 
rect cost rates covering the year in which this contract is 
physically complete (or longer, if approved in writing 
by the Contracting Officer), the Contractor shall submit 
a completion invoice or voucher to reflect the settled 
amounts and rates. 

(5) Failure by the parties to agree on a final annual 
indirect cost rate shall be a dispute within the meaning 
of the Disputes clause. 

(d) Billing rates. Until final annual indirect cost rates 
are established for any period, the Government shall reim- 
burse the Contractor a t  billing rates established by the 
Contracting Officer or by an authorized representative (the 
cognizant auditor),  subject to adjustment when the final 
rates are established. These billing rates- 

( 1 )  Shall be the anticipated final rates; and 
(2) may be prospectively or retroactively revised by 

mutual agreement, at either party's request, to prevent 
substantial overpayment or underpayment. 
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(e)  Quick-closcorlt procerir~res. Quick-closeout proce- 
dures are applicable when the conditions in FAR 42.708(a) 
are satisfied. 

( f )  Audit. At any time or times before final payment, the 
Contracting Officer may have the Contractor's invoices or 
vouchers and statements of cost audited. Any payment may 
he ( I )  reduced by amounts  found by the Cont rac t ing  
Officer not to constitute allowable costs or (2) adjusted for 
prior o\zerpayrnents or underpaynient.s. 

(g )  As.si,yrlr~r~rrr~t.s titit/  wlrci.sc,.s. Thc Contractor shall pay 
to the Government any rcfunds, rebates. credits. or other 
amounts (including intcrest, if any) accruing to or received 
by the Contractor or any assignee under this contract to the 
extent that those amounts arc properly allocable to costs for 
w h i c h  t h e  C o n t r a c t o r  h a s  b e e n  r e i m b u r s e d  by  t h e  
G o v e r n m e n t .  R e a s o n a b l e  e x p e n s e s  i n c u r r e d  by t h e  
Contractor for securing refunds. rebates, credits, or other 
amounts  shall be a l lowable  cos t s  if approved  by  the 
Contracting Officer. Before final payment under this con- 
tract, the Contractor and each assignee shall execute and 
deliver- 

( 1 )  An assignment to the Government. In form and 
substance satisfactory to the Contracting Officer, of 
refunds, rebates, credits o r  other amounts (including 
interest, if any) properly allocable to costs for which the 
Contractor has been reimbursed by the Government  
under this contract: and 

(2)  A release discharging the Government, its offi- 
cers, agents, and employees from all liabilities, obliga- 
tions, and c la~rns  arising out of' or under this contract, 
except- 

( i )  Specified claims stated in exact amounts, or in 
estimated amounts when the exact amounts are not 
known: 

( i i )  Clnirns ( i n c l u d i n g  r e a s o n a b l e  inc iden ta l  
expenses) based upon liabilities of the Contractor to 
third parties arising out of performance of this con- 
tract; provided that the claims are not known to the 
Contractor on the date of the execution of the release, 
and that the Contractor gives notice of the claims in 
writing to the Contracting Officer within 6 years fol- 
lowing the release date or notlce of final payment 
date. whichever is earlier; and 

( i i i )  Claims for re~mbursernent of costs. including 
related expenses, incurred by the Contractor under 
the patent clauses of this contract, excluding, howev- 
e r ,  any  e x p e n s e s  a r i s ing  from the  C o n t r a c t o r ' s  
indemnification of the Government against patent lia- 
bility. 

(End of'clause) 
Altarnure I (MAR 1997). If the contract is for facilities I 

acquisition, and the Contracting Officer considers it appro- 
priate, add the following paragraphs ( g )  and ( h )  to the basic 
clause, and redesignate paragraph ( g )  of the basic clause as 
paragraph ( i ) :  
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as such in a modification to this contract. 
(b) Defitlition. "Costs." as used in this clause. means 

allowable costs in accordance with Part 31 of the Federal 
Acquisition Regulation (FAR) in effect on the date of this 
contract. 

(c) D n t ~  s u l ~ t ~ ~ i s s i o t ~ .  ( I ) Within 
[Contructing Officer ir~scrt rllir7lhrr of clciys] days after thc 
end of the month in which the Contractor has delivered the 
last unit of supplies and completed the services specified 
by i tem n u m b e r  in paragraph  ( a )  of th i s  c l a u s e ,  the 
Contractor shall submit on Standard Form 131 1 or in any 
other form on which the parties agree- 

(i) A detailed statement of a11 costs incurred up to 
the end of that month in performing a11 work under 
the items: 

( i i )  An estimate of costs of further performance, i f  
any, that may he necessary to complete perfomlance 
of all work under the items; 

(iii) A list of all residual inventory and an estimate 
of its value; and 

(iv) Any other relevant data that the Contract~ng 
Officer may reasonably require. 
( 2 )  If the Contractor Sails to submit the data required 

by subparagraph (1 ) of this clause within the time speci- 
fied and it is later determined that the Government has 
overpaid the Contractor, the Contractor shall repay the 
excess to the Government immediately. Unless repaid 
within 30 days after the end of the data submittal period, 
the amount of the excess shall bear interest, coniputed 
from the date the data were due to the date of' repay- 
ment ,  at the rate established in accordance with the 
Interest clause. 
(d )  Price revis ior~.  Upon the Contracting Officer 's  

receipt of the data required by paragraph (c) of this clause. 
the Contracting Officer and the Contractor shall promptly 
establish the total final price of the items specified in ( a )  of 
this clause by applying to final negotiated cost an adjust- 
ment for profit or loss. as follows: 

(1 )  On the basis of the information required by para- 
graph (c)  of this clause, together with any other perti- 
nent information, the parties shall negotiate the total 
final cost incurred or to be incurred for supplies deliv- 
e red  ( o r  se rv ices  p e r f o r m e d )  and accep ted  by the 
Government  and which are subject to price revision 
under this clause. 

(2) The total final price shall be established by apply- 
ing to the total final negotiated cost an adjustment for 
profit or loss, as follows: 

(i) If the total final negotiated cost is equal to the 
total target cost ,  the adjustment is the total target 
profit. 

(ii) If the total final negotiated cost is greater than 
the total target cost, the aqustment  is the total target 
profit, less ....... [Contracting Officer insert percetlt] 
percent of the amount by which the total final negoti- 
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ated cost exceeds the total target cost. 
( i i i )  If the final negot~ated cost is less than the 

total target cost,  the adjustment is the total target 
profit plus ........ [Cor~tractir~g Officer. ii~scr-t petrerlt] 
percent of the amount by which the total final negoti- 
:~tcd cost is less than the total target cost. 

( c )  Crwtr~ict /i io(iifi '( ,~tioi~. The total final price of the 
items spccif'icd in paragraph (a )  of this clause shall be evi- 
denced by n modification to this contract, signed by the 
Contractor and the Contracting Officer. This pricc shall not 
be suhject to rc\.ision, not\vitlista~idi~~g any changes in the 
cost of performing the contract, except to the extent that- 

( 1 )  Thc  partics may agree in wri t ing.  before the 
determination of total I'inal pricc. to exclude specific 
clcmcrits of' cost from this pricc and to a procedure for 
subsequent disposition of' those elements; and 

(2) Adjustments or credits arc explicitly permitted or 
required by this or any other clause in this contract. 
(1.) Atljo.sti/lg h i l l i r ~ ~  prices. ( I ) Pending execution of 

the contract modification (see paragraph (e)  of this clause). 
the C o n t r a c t ~ r  shall submit invoices or \zouchers in accor- 
dance with billing prices as provided in this paragraph. The 
billing prices ahall be the target prices shown in this con- 
tract. 

(2)  If at any time it appears from information provid- 
ed by the contractor under subparagraph (g)(2) of this 
clause that the then-current hilling prices will be suh- 
stantiall\. greater than the estimated final prices, the par- 
ties shall negotiate n reduction in the billing prices. 
Similar ly,  the parties may negotiate  an increase in 
billing prices by any or all of the dil'ference between the 
target prices and the ceiling price. upon the Contractor's 
suhniission of factual data showing that final cost under 
this contract will be substantially Sreater than the target 
cost. 

( 3 )  Any billing price adjustment shall be retlected in 
a contract modification and shall not nfkct  the determi- 
nation of the total final price under paragraph (d)  of this 
clause. After the contract modification establishing the 
total l'innl price is executed, the total amounr paid or to 
be paid on all invoices or vouchers shall be adjusted ro 
reflect the total I'inal pricc. and any resulting additional 
payments, refunds. or credits shall he made promptly. 
g )  r P r  l i i t i o r ~  I I I ~ .  s i r  This 

paragraph ( g )  shall apply until final price revision under 
this contract has been completed. 

( I )  Within 45 days after the end of each quarter of 
the Contractor's fiscal year in which a delivery is first 
made (or services are first performed) and accepted by 
the Government under this contract, and for each quarter 
thereafter, the Contractor shall subniit to the contract 
administration office (with a copy to the contracting 
office and the cognizant contract auditor) a statement. 
cun~ulat ive from the beginning of the contract, show- 
Ing- 
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(i) The total contract price of all supplies deliv- 
ered (or services performed) and accepted by the 
Government and for which final prices have been 
established; 

(ii) The total costs (estimated to the extent neces- 
sary) reasonably incurred for, and properly allocable 
solely to, the supplies delivered (or services per- 
formed) and accepted by the Government and for 
which final prices have not been established: 

(iii) The portion of the total target profit (used in 
establishing the initial contract price or agreed to for 
the purpose of this paragraph (g)) that is in direct 
proportion to the supplies delivered (or services per- 
formed) and accepted by the Governn~ent  and for 
w h i c h  f ina l  p r i c e s  h a v e  no t  b e e n  e s t a b l i s h e d  
-increased or decreased in accordance with sub- 
paragraph (d)(2) of this clause, when the amount stat- 
ed under subdivision (g)(l)(ii)  of this clause differs 
from the aggregate target costs of the supplies or ser- 
vices; and 

(iv) The total amount of all invoices or vouchers 
for supplies delivered (or services peri'ormed) and 
accepted by the Government  (including amounts  
applied or to be applied to liquidate progress pay- 
ments). 
(2)  Notwithstanding any provision of this contract 

authorizing greater payments, if on any quarterly state- 
ment the amount under subdivision (')(I )(iv) of this 
clause exceeds the sum due the Contractor, '1s computed 
in accordance with subdivisions (g ) ( l ) ( i ) ,  I i i ) ,  and (iii! 
of this clause, the Contractor shall immediately refund 
or credit to the Government the amount of this excess. 
T h e  Contractor  may, when appropriate ,  reduce this 
refund or credit by the amount of any applicable tax 
credits due the Contractor under 26 U.S.C. 148 1 and by 
the m o u n t  of previous refunds or credits effected under 
this clause. If any portion of the excess has been applied 
to the liquidation of progress payments, then that por- 
tion may, instead of being refunded, be added to the 
unliquidated progress payment account consistent with 
the Progress Payments clause. The Contractor shall pro- 
vide complete details to support any claimed reductions 
in refunds. 

(3 )  If the Contractor fails to submit the quarterly 
statement within 45 days after the end of each quarter 
and it is later determined that the Government has over- 
paid the Contractor ,  the Contractor  shall repay the 
excess to the Government immediately. Unless repaid 
within 30 days after the end of the statement submittal 
period, the amount  of the excess shall bear interest, 
computed from the date the quarterly statement was due 
to the date of repayment, at the rate established in accor- 
dance with the Interest clause. 
(h) Subcotztructs. No subcontract placed under this con- 

tract may provide for payment on a cost-plus-a-percentas- 

of-cost basis. 
( i )  Disr~,qreerrletlt.s. If' t h e  C o n t r a c t o r  a n d  the  

Contracting Officer fail to agree upon the total final price 
wi th in  6 0  d a y s  ( o r  w i t h i n  s u c h  o t h e r  p e r i o d  a s  the  
Contracting Officer may specify) after the date on \vhich 
the data required by paragraph i c )  of this clause arc to be 
submitted, the Contracting Officer shall promptly Issue a 
decision in accordance u.ith the Disputes clause. 

(-1) Tertrlinritiorl. If this contract is terminated before the 
total final price is established, prices of supplies or services 
subject to price revision shall be established in accordance 
with this clause for ( 1 )  completed supplies and services 
accepted by the Government and ( 2 )  those supplies and 
services not terminated under a partial termination. All 
other elements  of the termination shall be resolved in 
accordance with other applicable clauses of this contract. 

( k )  Eqltituble cirlj~rstt~erlt rtrlrler other rlaltses. If an 
equitable adjustment in the contract price is made under 
any other clause of th i s  contract before the total final price 
is established, the adjustment shall he made in the total tar- 
get cost and may be made in the maximum dollar limit on 
the total final price, the total target profit, or hoth. If the 
adjustment is made after the total final prlce is established. 
only the total final price shall be adjusted. 

( I )  E.rcllrsiorr from trirxcr price and total fitlul price. If 
any clause of this contract provides that the contract price 
does not or will not include an amount for a specific pur- 
pose, then neither any target price nor the total final price 
includes or will include any amount for that purpose. 

( m )  Sepurate rc~ir~lb~tr.srrtler~t. If' any clause of this con- 
tract expressly pro\,ides that the cost of performance of an 
obligation shall he at Government expense, that expense 
shall not be included in an!, target price or in the total final 
price. but shall be reimbursed separately. 

( n )  Tcc.ves. As used in the Federal.  State. and Local 
Taxes clause or in any other clause that provides for certain 
taxes or duties to he included in, or excluded from, the con- 
tract price, the term "contract price" includes the total tar- 
get price or, if i t  has been established, the total final price. 
When any of these clauses requires that the contract price 
he increased or decreased as a result of changes in the obli- 
gation of the Contractor to pay or bear the burden of cer- 
tain taxes or duties. the increase or decrease shall be made 
in the total target price or, if i t  has been estahlished. in the 
total final price, so  that i t  will not ai'f'ect the Contractor's 
profit or loss on this contract. 

(End of clause) 
Altprtlure I (APR 19x4). If  the contract calls for supplies 

or servicss to he ordered under a pro\~sioning document or 
Government option and the prices are to be subject to the 
incentive price revision descrihcd in the basic clause. add 
the following paragraph ( 0 )  to the basic clause: 

(o) Pro~~i.sionirl,q r i t ~ l  optiotls. Parts. other supplies. or 
services that are to hc furnished under this contract on the 
basis of a provisioning document or Government option 
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shall be subject to price revision in accordance with this 
clause. Any prices established for these parts, other sup- 
pl ies ,  o r  s e r v i c e s  under  a p rov is ion ing  d o c u m e n t  or 
Government option shall be treated as target prices. Target 
cost and profit covering these parts, other supplies, or ser- 
vices may be established separately, in the aggregate, or in 
any combination, as the parties may agree. 

52.216-17 Incentive Price Revision-Successive Targets. 
As prescribed in 16.405(b), insert the following clause: 

INCENTIVE PRICE REVISION-SUCCESSIVE TAR- 
GETS (FEB 1997) 

(a)  General. T h e  supplies o r  services  identified in 
theschedule as I tems [Contracting Officer 
insert line item ni~inbers] are subject to price revision in 
accordance with this clause; provided, that in no event 
shall the total final price of these items exceed the ceiling 
price o f .  dollars ($ ). The 
prices of these items shown in the Schedule are the initial 
target pr ices ,  which include an initial target profit  of 

[Contracting Officer insert percent of] per- 
cent of the the initial target cost. Any supplies or services 
that are to be ( I )  ordered separately under, or otherwise 
added to, this contract and (2) subject to price revision in 
accordance with this clause shall be identified as such in a 
modification to this contract. 

(b)  Definition. "Costs," as used in this clause, means 
allowable costs in accordance with Part 3 1 of the Federal 
Acquisition Regulation (FAR) in effect on the date of this 
contract. 

(c) Submitting data for establishing the firm fixed price 
or  a final profit adjus tment  formula.  ( 1 )  W i t h i n  

[Contracting Officer insert number of days] 
days after the end of the month in which the Contractor has 
completed [see Note I]. the Contractor shall 
submit the following data: 

(i) A proposed firm fixed price or total firm target 
price for supplies delivered and to be delivered and 
services performed and to be performed. 

(ii) A detailed statement of all costs incurred in 
the performance of this contract through the end of 
the month specified above, on Standard Form 141 1 
(or  in  any  o ther  fo rm on which the parties may 
agree), with sufficient supporting data to disclose 
unit costs and cost trends for- 

(A) Supplies delivered and services performed; 
and 

(B) Inventories of work in process and undeliv- 
ered contract supplies on hand (estimated to the 
extent necessary). 
(iii) An estimate of costs of all supplies delivered 

and to be delivered and all services performed and to 
be performed under this contract, using the statement 
of costs incurred plus an estimate of costs to complete 
performance, on Standard Form 141 1 (or in any other 
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form on which the parties may agree), together with- 
(A) Sufficient data to support the accuracy and 

reliability of the estimate; and 
(B) An explanation of the differences between 

this estimate and the original estimate used to 
establish the initial target prices. 

(2) The Contractor shall also submit,  to the extent 
that it becomes available before negotiations establish- 
ing the total firm price are concluded- 

(i) Supplemental statements of costs incurred after 
the end of the month specified in subparagraph (1) of 
this section for- 

(A) Supplies delivered and services performed; 
and 

(B) Inventories of work in process and undeliv- 
ered contract supplies on hand (estimated to the 
extent necessary); and 
(ii) Any other relevant data that the Contracting 

Officer may reasonably require. 
(3) If the Contractor fails to submit the data required 

by subparagraphs ( I )  and (2) of this section within the 
t i m e  spec i f ied  and  it is  l a t e r  d e t e r m i n e d  tha t  t h e  
Government has overpaid the Contractor, the Contractor 
shall repay the excess to the Government immediately. 
Unless repaid within 30 days after the end of the data 
submittal period, the amount of the excess shall bear 
interest, computed from the date the data were due to 
the date of repayment, at the rate established in accor- 
dance with the Interest clause. 
(d) Establishing firm fixed price or final profit adjust- 

ment forinula. Upon the Contracting Officer's receipt of 
the data  required by paragraph (c) of this sect ion,  the 
Contracting Officer and the Contractor  shall promptly 
establish either a firm fixed price or a profit adjustment for- 
mula for determining final profit, as follows: 

(1) The parties shall negotiate a total firm target cost, 
based upon the data submitted under paragraph (c) of 
this section. 

(2) If the total firm target cost is more than the total 
initial target cost, the total initial target profit shall be 
decreased. If the total firm target cost is less than the 
total initial target cost, the total initial target profit shall 
be increased. The initial target profit shall be increased 
or decreased by percent [see Note 21 of the differ- 
ence between the total initial target cost and the total 
firm target cost. The resulting amount shall be the total 
firm target profit; provided, that in no event shall the 
total firm target profit be less than percent 
or more than percent [Contracting 
Officer insertpercents] of the total initial cost. 

(3) If the total firm target cost plus the total firm tar- 
get profit represent a reasonable price for performing 
that part of the contract subject to price revision under 
this clause, the parties may agree on a firm fixed price, 
which shall be evidenced by a contract modification 
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signed by the Contractor and the Contracting Officer. formula under which the total final price shall be estab- 
(4) Failure of the parties to agree to a firm fixed price lished by applying to the total final negotiated cost an 

shall not constitute a dispute under the Disputes clause. adjustment for profit or loss, determined as follows: 
If agreement is not reached, or if establishment of a firm ( i )  If the total final negotiated cost is equal to the 
fixed price is inappropriate, the Contractor and the total firm target cost, the adjustment is the total firm 
Contracting Officer shall establish a profit adjustment target profit. 

(The next page is 52-67.) 
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(g) Nothing contained in this clause shall rellcve the 
Contractor from complying with applicable Federal. Statc. 
and local laws, codes, ordinances. and rcgulattons ( ~ n c l u d -  
ing the obtaining of licenses and permits) 111 connection 
with hazardous material. 

( h )  The Government's rights in data furr~ished under 
this contract with respect to 1iai.ardous ~nater i ,~l  are as f'ol- 
lows: 

(1)  To use. duplicate and disclose any data to Lvhich 
this clause is applicable. 'The purposes of this right are 
t o- 

( i )  Apprise personnel ol'the halards to wh~cli  they 
may he exposed in using. h;~ndling. pazl\;ying, t lms-  
porting, or disposing of h a ~ a r d o u s  matcr~als: 

( i i )  Obtain medical treatment for those affected 
by the material: and 

( i i i )  Have others use. duplicate, and disclose the 
data for the Government for these purposes. 
(2 )  To use, duplicate, and disclose data f'urnished 

under this c lause,  in accordance with subparagraph 
( h ) ( l )  of this clause. in precedence over an! other clause 
of this contract providing for rights in data. 

( 3 )  The Government 1s not precluilcd from iislng 
similar or identical data acquired I'rom other sources. 

(End oi'cluuse) 
Alterrlurr I (JUL 1995). If  the contract is awartled by 

an agency other than the Department of Defense, add the 
following paragraph ( i )  to the b a s ~ c  clause: 

( i )  E x c e p t  a s  p r o v i d e d  In p a r a g r a p h  ( i ) ( 2 ) ,  t h e  
Contractor shall prepare and s u b m ~ t  a suffic~erit number of 
Mater ia l  S a f e t y  D a t a  S h e e t s  ( M S D S ' s ) .  ~ n c e t l n g  the 
requirements of 29 CFR 1910.1200(g) and the latest ver- 
sion of Federal Standard No. 3 1.1. for all h n z a ~ ~ i o u s  rnateri- 
als identified in paragraph (b)  of this clausc. 

( I ) For items shipped to consignees. thc Contractor 
shall include a copy of the MSDS's \vith ~ I i c  packing list 
or other suitable shipping document which ,~ccornpnnies 
each shipment. Alternatively, the Contractor is permit- 
ted to transmit MSDS's  to consignees in advance of 
receipt of shipments  by consignees, if a u t h o r i ~ e d  in 
writing hy the Contracting Of'f~cer. 

(2)  For items shipped to consignees identified by 
mailing address as agency depots, distribution centers or 
customer suppiy centers, the Contractor shall provide 
one copy of the MZ2S 's  in or on each shipping contain- 

er.  If affixed to the outs ide of each container. the 
MSDS's must be placed in a weather resistant en\,clope. 

52.223-4 Recovered Material Certification. 
As prescribed in 23.405(a). insert the following provi- 

sion: 
RECOVERED MATERIAL CERTIFICATION 

(MAY 1995) 
The offeror certifies, by signing this offer. that recov- 

ered materials, as defined in FAR 23.402. will be used as 

52.223-5 [Reserved] I 

52.223-6 Drug-Free \!'orliplace. 
As prescribed i n  23.50j .  insert the following clause: 

DRUG-FREE WORKPLACE (JAN 1997) 
( a )  Ilefinit~ons. As w e d  ~n this cla~ise- I 
"Controlled suhst,incc" rncans n controlled substance In 

jclicdules I through V 01' scction 202 of the Controlled 
Suhs tancc~  Act (21 U.S.C. 812)  and :IS turther defined in 
l-cglll;ltloll at 2 I CliR I .?OS, I 1 - 1308. I i. 

"Con\ iitiori" rni'ans a iinil~ng 01' guilt (including a plea 
ot' nolo contcndcrc) ~ m p o s ~ t i o n  01' sentence, or both, by 
:in) ,judicial bod!, cIi;~rgctl X I I ~  tlie rcspo~isihility to deter- 
Iiilne \ ~ola t ic )ns  of' the Feticr-a1 or State  cr iminal  d rug  
statutes. 

"Criminal drug statute" means a Federal or ncm-Federal 
criminal statute in\,ol\,ing the nianufacture. distribution. 
dispensing. possession. (1s w e  of any  controlled substance. 

"Drug-frw \~orkpia ic"  rncatih the siteis) fi)r the perfor- 
rnanze o!' \\,orb ~ i o n c  I)! the C'i)ntr;~ctor in cc~nnection ~vi th  a 
hpccit'ic co~itr;~ct at L\ I I I C I I  emplo! w s  of the Contractor ;ire 

proliihited from eng:tgiiig in the ~~nla\\~! 'ul ~nanut'acture. dis- 
t r~hution.  t i ispens~ng,  possess~on .  or L J W  of :I controlled 
hubstance. 

"Employee" rnemh an eniplo!.ec of a Contractor directly 
engaged In the 1x1-fol-rnnnce oi' ~ ~ o r k  untlcr a Go\,ernment 
contract. "Directl!, engaged" is defined to include all direct 
coat employees and an! other Contractor employee who 
has other than a rnini~ii:~l Impact or in\,ol\wncnt in contract 
perl'onnancc. 

"Indi\.idual" Ineani ari offeroricontractor that has no 
~iiorc than one cmplo!,cc including the ofl'er-oricontractor. 

(h )  The Contrac~os, it' o~hcr- than an indi\,idual. shall- 
Lvithin 30 Jays after ;i\v:lsd (unle4s a longer period is agreed 
to In wri t~ng for contracts o!' 30 days or Inore performance 
durntion), or as soon as possible for contracts of less than 
30 days pcrfor~iinnce duration- 

( 1 )  Publish :I statement notifying ~ t s  employees that 
the unlawful manuf'acture, distribution. dispensmg, pos- 
session. or use of a controlled substance is prohibited in 
the Contractor's \vorkplirce and specifying the actions 
that u111 ;)c taken against emplo),ees for \,iolations of 
such prohihition: 

( 2 )  Estahl~sh an ongoing drug-free atiarencss pro- 
gram to inform such employees about- 

( I )  The dangers of drug abuse in the workplace; 
( i i )  The Contractor'.; policy of maintaining a drug- 

free workplace: 
( i i i )  .4ny available drug counseling, rehabilitation. 

and employee assistance programs: and 
( i v )  T h e  penalties that may be imposed  upon 

employees for drug abuse violations occurring in the 
52- 1 1  1 
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workplace; 
(3) Provide all employees engaged in performance of 

the contract with a copy of the statement required by 
subparagraph ( b ) ( l )  of this clause; 

(4) Notify such employees in writing in the statement 
required by subparagraph @)(I) of this clause that, as a 
condition of continued employment on this contract, the 
employee will- 

(i) Abide by the terms of the statement; and 
(ii) Notify the employer in writing of the employ- 

ee's conviction under a criminal drug statute for a 
violation occurring in the workplace no later than 5 

I days after such conviction; 
(5) Notify the Contracting Officer in writing within 

1 10 d a y s  a f t e r  r e c e i v i n g  no t ice  u n d e r  subdiv i s ion  
(b)(4)(ii) of this clause, from an employee or otherwise 
receiving actual notice of such conviction. The notice 
shall include the position title of the employee; 

I (6) Within 30 days after receiving notice under sub- 
division (b)(4)(ii) of this clause of a conviction, take one 
of the following actions with respect to any employee 
who is convicted of a drug abuse violation occurring in 
the workplace: 

(i) Taking appropriate personnel action against 
such employee, up to and including termination; or 

(ii) Require such employee to satisfactorily partic- 
ipate in a drug abuse assistance or rehabilitation pro- 
gram approved for such purposes by a Federal, State. 
or local health, law enforcement, or other appropriate 

I agency; and 
(7) Make a good faith effort to maintain a drug-free 

workplace through implementation of subparagraphs 
@)(I) though (b)(6) of this clause. 
(c) The Contractor, if an individual, agrees by award of 

the contract o r  acceptance of a purchase order, not to  
engage in the unlawful manufacture, distribution, dispens- 
ing, possession, or use of a controlled substance while per- 
forming this contract. 

(d )  In  add i t ion  to  o ther  remedies  ava i lab le  to the 
Government, the Contractor's failure to comply with the 

1 requirements of paragraph (b)  or (c) of this clause may, 
pursuant to FAR 23.506, render the Contractor subject to 
suspension of contract payments, termination of the con- 
tract or default, and suspension or debrment. 

(End of clause) 

52.223-7 Notice of Radioactive Materials. 
As prescribed in 23.602, insert the following clause: 

NOTICE O F  RADIOACTIVE MATERIALS 
(NOV 1991) 

(a) The Contractor shall notify the Contracting Officer 
or designee, in writing, * days prior to the 
de l ivery  of ,  o r  p r io r  t o  c o m p l e t i o n  of any  se rv ic ing  
required by this contract of ,  items containing either ( 1 )  
radioactive material requiring specific licensing under the 
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regulations issued pursuant to the Atomic Energy Act of 
1954, as amended, as set forth in Title 10 of the Code of 
Federal Regulations, in effect on the dace of this contract, 
or ( 2 )  other radioactive material not requiring specific 
licensing in which the specific activity is greater than 0.002 
microcuries per gram or the activity per item equals or 
exceeds 0.01 microcuries. Such notice shall specify the 
part or parts of the items which contain radioactive ~nateri- 
als, a description of the materials, the name and activity of 
the isotope, the manufacturer o f  the materials. and any 
other information known to the Contractor which will put 
users of the items on notice as  to the hazards involved 
(OMB NO. 9000-0 107). 

" The Contract~ng Officer shall insert the number of days r q u ~ r e d  in 

~ldv:ince of delivery of the item or completion of the servicing to assure 

that required licenses are obta~netl and appropriate personnel are notified 

to i n s t ~ t i ~ t e  m y  necessary safety and health precautions. See FAR 

?3.601(tl) 

(b)  If there has been no change affecting the quantity of 
activity, or the characteristics and composi t ion of the 
radioactive material from deliveries under this contract or 
pr ior  con t rac t s ,  the  C o n t r a c t o r  may  reques t  that  the 
Contracting Officer or designee waive the notice require- 
ment in paragraph ( a )  of this clause. Any such request 
shall- 

( I )  Be submitted in  writing; 
(2)  Contain a certification that the quantity of activi- 

ty, characteristics. and composition of the radioactive 
material have not changed; and 

(3) Cite the contract number on which the prior noti- 
fication was submitted and the contracting office to 
which it was submitted. 
(c )  All items, parts, or suhnssemhlies which contain 

radioactive materials in which the specif ic  activity is 
greater than 0.002 rnicrocuries per gram or activity per 
item equals or exceeds 0.01 microcuries. and all containers 
in which such items, parts or subassemblies are delivered 
to the Government shall be clearly marked and labeled as 
required by the latest revision of MIL-STD 129 in effect on 
the date of the contract. 

(d)  This clause, including this paragraph (d), shall be 
inserted in all subcontracts for radioactive materials meet- 
ing the criteria in paragraph (a) of this clause. 

(End of' clause) 

52.223-8 Estimate of Percentage of Recovered Material 
for Designated Items to be Used in the Performance 
of the Contract. 
As prescribed in 23.405(b)(I ), insert the following pro- 

vision: 
ESTIMATE O F  PERCENTAGE OF RECOVERED 

MATERIAL FOR DESIGNATED ITEMS TO BE USED 
IN THE PERFORMANCE O F  THE CONTRACT 

(MAY 1995) 
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( a )  By signing this offer, the offeror estirrmtes that the 
to ta l  p e r c e n t a g e ( s )  o f  r e c o v e r e d  m a t e r i a l  f o r  EPA 
Designated Items (see 4 0  CFR, Chapter 1 ,  Suhchaptcr I) to 
be used in the products and services to be provided under 
the terms and specifications set forth in this solicitation 
shall be as f'ollows: 

ESTIMATED PERC~:NTAGE 
ITEM OF RECOVERED M ATERIM.* 

xln clddltlon. 1111. paper product\. include h e  percent.tge of po\tcon- 

surner ~na t e r~a l .  

( b )  P r o s p e c t ~ v e  o f f e r o r s  a r e  c a u t i o n e d  tha t  the  
Government will conclude that the percentagc(s) of recov- 
ered materials to he used in products and scwices to be 
provided under any resulting contract shall be "0%" i f '  the 
estimate(s) requested in this solicitation pro t~s ion  are left 
blank. 

(c)  Prospective offerors are further cautioned that esti- 
mated percentage(s) of recovered materials to he used in 
products and services to be provided under any resulting 
contract that arc less than the requireriients set forth in this 
solicitation may render a prospective offeror's offer nonre- 
sponsive. 

(End of provision) 
Al re r r la tc  I ( M A Y  1 9 9 5 ) .  A s  p r e s c r i b e d  in 

23.405(b)(2), use the basic provision and replace the words 
"EPA Designated Items" with "Agency Designated Items" 
in paragraph ( a )  of the basic provision. 

A l t p r t r t ~ t ( ~  I 1  ( M A Y  1 0 9 5 ) .  A s  p r e s c r i b e d  in 
2 3 . 4 0 5 ( h ) ( 3 ) ,  substitute the following paragraph ( a )  for 
paragraph ( a )  of the basic provision: 

(a) By signing this offer, the offeror- 
( 1  ) Estimates that the total percentage1 s )  01' recov- 

ered material for EPA Designated Iterns to he used in 
the products arid services to be provided under the terms 
and spectfications set forth in this solicttat~on shall he as 
follows: 

ESTIMATED PERCENTAGE 
ITEV OF RECOVERED M A T E K I A L ~  

"In : idd~~lon.  for paper products, include the percenlqe  of postcon- 

cumer materid 

(2)  Estimates that the total percentage(s) of recovered 
material fhr Asency Designated Iterns to be used in the 
products and services to be provided under the terms and 
specifications set forth In thls solicitation s h d l  be ns fol- 
lows: 

ESTIMATED PERCENTAGE 
ITEM OF RECOVEKEI) ~ I A T E R I A L ~  

*1n cldditlon, for paper products, ~nc lude  the percentage of postcon- 

sumer mnterlal 

52.223-9 Certification of Percentage of Recovered 
Material Content for EPA Designated Items Used in 
Performance of the Contract. 
As prescribed in 23.405(c), insert the following clause: 

CERTIFICATION O F  PERCENTAGE O F  RECOVERED 
MATERIAL CONTENT FOR EPA DESIGNATED 

ITEMS USED IN PERFORMANCE O F  THE 
CONTRACT (MAY 1995) 

(a)  As required under Section 6962 of the Solid Waste 
Disposal Act, an officer or employee of the Contractor 
ahall execu te  the fo l lowing  cer t i f i ca t ion  annua l ly  a s  
required in paragraph ( h )  of this clause: 

CERTIFICATION 
1, (name of certifier), am 

an officer or employee responsible for the performance of 
tlirs contract and hereby certify that the following mtni- 
murm recowred rrlaterial content for EPA Designated Items 
was actually used in the performance of this contract dur- 
ing the preceding Government  fiscal year (October 1 - 
September 30, ) :  

TOTAL DOLLAR 
ITEM PERCENTAGE OF RECOVERED AMOUNT OF 

MATERIAL C ~ S T E N T  UTILIZED" ITEM USED 

- - 
xln  cidd~tion, for paper product\. include the percentage of postconsumer 

niaterl;d content u t~hzed.  

Signature ofthe O a i r e r  o r  Employee 

l h t r  

(End of certification) 

(b)  The Contractor shall submit this certification annu- 
ally to * by November 
1 ,  for the previous Government  fiscal year (October  1 
through September 30). 
'To be completed in accordance w ~ t h  agency procedures 

(End of clause) 

52.223-10 Waste Reduction Program. 
As prescribed in 23.706. insert the following clause: 

WASTE REDUCTION PROGRAM 
ihlAY 1995) 

( a )  Drfirrition. "Waste reduct ion,"  as  used in this 
clause. means preventing or  decreasing the amount  of 
waste being generated through waste prevention. recycling, 
or purchasing recycled and environmentally preferable 
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products. 
(b) Consistent with the requirements of Section 701 ot 

Executive Order 12873, the Contractor shall establish a 
program to promote cost-effective waste reduction in all 
operations and facilities covered by this contract. Any 
such program shall comply with applicable Federal. statc. 
and local requirements. 

(End of clause) 

52.223-11 Ozone-Depleting Substances. 
As prescribed in 23.804(a), insert the following clause: 
OZONE-DEPLETING SUBSTANCES (JUN 1996) 

(a) Dqfi'~1itiotl. "Ozone-depleting substance", as uscd in 
this clause, means any substance designated as Class I by 
the Environn~ental Protection Agency (EP.4) (40 CFR Part 
82), including but not limited to chlorot'luorocarbons. 
halons. carbon tetrachloride, and methyl chloroform: or 
any substance designated as Class I1 by EPA (40 CFR Part 
82), including but not limited to I~ytlroclilorolluorocarbons. 

(b) The Contractor shall label products which contain or 
are manufactured with ozone-depleting substances in the 
manner and to the extent required by 42 U.S.C. 767lj (b), 
(c), and (d) and 40 CFR Part 82. Subpart E. as f'ollows: 

WARNING:  Conta~ns  (or ~nunufucturr t  with, i f  npplicahle) 

. ;I whstance(s) which h ; i m ~ s )  puhlic health 

and enwronrnznt b> destroying orone in the upper at~nospliere 

" The Contractor shall Insert the nnliie ol'the suhstance(r). 

(End of clause) 

52.223-12 Refrigeration Equipment and Air 
Conditioners. 
As prescribed in 23.804(b), insert thc following clause: 
REFRIGERATION EQUIPMENT AND AIR CONDI- 

TIONERS (MAY 1995) 
The Contractor shall comply with the applicable require- 

ments of Sections 608 and 609 of the Clean Air Act (41 U.S.C. 
7671g and 7671h) as each or both apply to this contract. 

(End of clause) 

52.223-13 Certification of Toxic Chemical Release 
Reporting. 
As prescribed in 23.907(a), insert the following provision: 

CERTIFICATION OF TOXIC CHEMICAL RELEASE 
REPORTING (OCT 1996) 

(a) Submission of thls certification is a prerequisite for 
making or cntering into this contract imposed by Executive 
Order 12969. August 8. 1995. 

(b)  By signing this offer, the offeror certifies that- 
( 1  ) As the owner or operator of facilities that will 

be used in the performance of this contract that arc sub- 
ject to the filing and reporting requirements dcscribcd in 
section 3 13 of the Emergency Planning and Community 
Right-to-Know Act of I986 ( E P C R A )  (42  U.S.C. 
11023) and section 6607 of the Pollution Prevention Act 
of 1990 (PPA) (42 U.S.C. 13 106). the ol'l'eror will I'ile 
and contlnuc to file for such facilities for the life of the 
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contract the Toxic Chemical Release Inventory Form 
(Form R )  as described in sections 3 13(a) and (g)  of 
EPCRA and section 6607 of PPA; or 

(2)  None of its owned or operated facilities to be 
used in the performance of this contract is subject to the 
Fornm R filing and reporting requirenments because each 
such facility is cxenipt for at least one of the following 
reasons: (Check raclz block rim i s  applicable.) 

7 ( i )  The facility does not manufacture, process, 
or otherwise use any toxic chemicals listed under 
section 3 13(c) of  EPCRA, 42 U.S.C. 11023(c); 

P ( i i )  The facility does not have 10 or more full- 
time employees as specified in section 313(b)(l)(A) 
of EPCRA, 42 U.S.C. 1 1023(b)(l )(A); 

( i i i )  The facility does not meet the reporting 
thresholds of toxic chemicals established under section 
3 13(t) of EPCRA. 42 U.S.C. I IO13(f) (including the 
alternate thresholds at 40 CFR 372.27, provided an 
appropriate certification form has been filed with EPA); 

n ( i v )  The facility does not fall within Standard 
Industrial Classification Code (SIC) designations 20 
through 39 as set forth in section 19.102 of the 
Federal Acquisition Regulation: or 

r? (v)  The facility is not located within any State 
of' thc United States, the District of Columbia, the 
Commonwealth of Puerto Rico. Guam. American 
Samoa, thc United States Virgin Islands, the Northern 
Mariana Islands, or any other territory or possession 
over which the United States has jurisdiction. 

(End of provision) 

52.223- 14 Toxic Chemical Release Reporting. 
As prescribed in 23.907(b), insert the following clause: 

TOXIC CHEMICAL RELEASE REPORTING 
(OCT 1996) 

(a) Unless otherwise exempt. the Contractor, as owner or 
operator of a facility used in the performance of this contract, 
shall file by July I for the prior calendar year an annual Toxic 
Chcrnical Release Inventory Fomm (Fonn R) xs described in sec- 
tions 3 13(a) and (g) of the Emergency Planning and Community 
Right-to-Know Act of 1986 (EPCRA) (42 U.S.C. 11023(a) and 
(g)). and section 6607 of thc Pollution Prevention Act of 1990 
(PPA) (42 U.S.C. 13 106). The Contractor shall file, for each 
t'acility subject to the Fonn R filing and reporting requirements, 
the annual Fo~-nm R throughout the life ofthe contract. 

(b)  A Contractor owncd or operated facility used in the 
performance of this contract is exempt from the reqclire- 
mcnt to file an annual Form R if- 

( 1 )  The facility does not manufacture, process. or 
otl~crwise use any toxic chemicals listed under section 
3 13(c) of EPCRA, 42 U.S.C. I I 023(c); 

(2)  The facility does not have 10 or more full-time 
employees as specified in section 3 1 3 ( b ) ( l ) ( A )  of 
EPCRA. 42 U.S.C. I1023(b)( l ) (A) ;  

(3)  The facility does not mcet the reporting thresh- 
olds 01' toxic chemicals established under section 3 13(0 
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of EPCRA. 42 U.S.C. 11023(f) (including the alternate 
thresholds at 40 CFR 372.27, provided an appropriate 
certification form has been filed with EP.4); 

( 4 )  T h e  f a c i l i t y  d o e s  not  fal l  w i t h i n  S t a n d a r d  
!ndustrial Classification Code  (SIC)  designations 2 0  
through 39 as set forth in section 19.102 of the Federal 
Acquisition Regulation (FAR); or 

(5) The facility is not ltxated within any State of the United 
States. the District of Columbia, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the United States Virgin 
Islands. the Northern Mariana Islands, or any other territory or 
possession over which the llnitcd States has junsdiction. 
( c )  If the Contractor has certified to an exemption in 

accordance with one or more of the criteria in paragraph ( b )  
of this clause, and after award of the contract circumstances 
change so  that any of its owned or operated facilities used in 
the perfonnance of this contract is no longer exempt- 

( 1 )  T h e  Cont rac tor  shall notify the Cont rac t ing  
Officer: and 

( 2 )  The Contractor. as owner or operator of a facility 
used in the performance of this contract that is no longer 
exempt .  shall ( i )  suhrnit a Toxic Chenlical Release 
Inventory Form (Form R)  on or before July 1 for the 
prior calendar year during which the facility becomes 
eligible: and (ii) continue to file the annual Form R for 
the life of the contract for such facility. 
(d )  The Contracting Officer may terminate this contract 

or take other action as appropriate, it 'the Contractor fails to 
comply accurately and fully with the EPCRA and PPA 
toxic chemical release filing and reporting requirements. 

( e )  Except  for acquisi t ions of commercial  i tems as  
defined in FAR Part 2, the Contractor shall- 

( 1 )  For competitive subcontracts expected to exceed 
$100.000 (including all options), include a solicitation pro- 
vision substantially the same as the provision at F24R 
52.223- 13. Certification of Toxic Chemical  Release 
Reporting: and 

( 2 )  Include in any resultant subcont rx t  exceeding 
$100,000 (including all options), the substance of this 
clause, except this paragraph (e ) .  

(End of clause) 

52.224-1 Privacy Act Notification. 
A s  prescribed in 24.104. insert the following clause in 

solicitations and contracts, when the design. development. 
o r  operat ion of' a system of records on individuals  is 
required to accomplish an agency function: 

PRIVACY ACT NOTIFICATION (APR 1983) 
The Contractor will be required to design. develop, or 

operate a system of  records on individuals. to accomplish 
an agency function subject to the Privacy Act of 1974. 
Public Law 93-579, December 31, 1974 (5 U.S.C. 552a)  
and applicable agency regulations. Violation of the Act 
may involve the imposition of criminal penalties. 

(End of clause) 

52.224-2 Privacy Act. 

As prescribed in 24.104. insert the following clause in 
solicitations and contracts, when the design, development. 
or operat ion of  a sys tem of  records on individuals  is  
required to accomplish an agency function: 

PRIV'4CY '4CT (APR 1984) 
( a )  The Contractor agrees to- 

i l )  Comply with the Privacy Act of 1974 (the Act) 
and the agency rules and regulations issued under the 
Act in thc design. dewloprnent,  or operation of any sys- 
tem of records on individuals to accomplish an agency 
function when the contract specifically identifies- 

( i )  The systems of records: and 
( i i )  The design. development, or operation work 

that the contractor is to perform: 
(2) Include the Privacy Act notification contained in this 

contract in wery solicitation and resulting subcontract and in 
every subcont rac t  awarded  wl thout  a sol ici ta t ion.  
when the work s tatement  in the p roposed  subcon-  
tract requires the redesign, development, or operation of 
a system of records on individuals that is subject to the Act; and 

(3)  Include this clause, including this subparagraph 
1 3 ) .  in all subcontracts awarded under  this contract 
which requires the design, development, or operation of 
such a system of r e c o r d .  
( b )  In the event of violations of the Act, a civil action may 

be brought against the agency involved when the violation 
concerns the design. detclopment. or operation of a system 
of records on individuals to accomplish an agency function. 
and criminal penalties rnay be imposed upon the officers or 
employees of the agency when the violation concerns the 
operation of a system of records on individuals to accom- 
plish an agency function. For purposes of the Act. when the 
con t rac t  is  f o r  thc opera t ion  of  a s y s t e m  of  
records on individuals to accomplish an agency function, the 
Contractor 1s considered to be an employee of the agency. 

( c ) ( I  ) "Operat~on of :I system of records." as used in this 
clause. means performance of any of the activities associat- 
ed with maintainins the system of records. including the 
collection, use, and disscnlination of'records. 

(2)  "Record," as used in this clause. means any item. 
collection, or grouping of information about an individual 
that is maintained by an agency, including, but not limited 
to, education, financial transactions, medical history, and 
criminal or employment history and that contains the per- 
son's name, or the identifying number. symbol, or other 
identifying particular assigned to the individual, such as a 
fingerprint or voiccpnnt or a photograph. 

( 3 )  "System of records o n  individuals," as used in this 
clause, means a group of any records under the control of 
any agency tiom u,hich inl'omation is retrieved by the name 
of the individual or by some identifling number, symbol, or 
other identifying particular assigned to the individual. 

(End of clause) 

52.225-1 Buy American Certificate. 
As prescribed in 25.109(a), insert the following provision: 

BUY AMERICAN CERTIFICATE (DEC 1989) 
(FAC 90-44) 52- 1 14.1 



52.225-1 FEDERAL ACQUISITION REGULATION (FAR) 

The offeror certifies that each end product, except those Excluded End Products Countg~ of Origin 

............................................................... ....................... listed below, is a domestic end product (as defined in the .. 
.......... ......................................................................... clause entitled "Buy American Act-Supplies"), and that .... 

........................ ............................... ....................... components of unknown origin are considered to have been .. .. 
mined, produced, or manufactured outside the United States. (List as necessary) 

(The next page is 52-115.) 
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PART 9900 - S C O P E  O F  CHAPTER 

At'Tt10RlT~: Puh.L 100-679. 102 Stat 
4056, 41 U.S.C 422 

9900.000 Scope of chapter.  
This chapter describes pol~cies and 

procedures tor applying the Cost .Accounting 
Stand;~rds (CAS)  to negotiated contracts and 
\tlbcontr;icts T h ~ a  chapter does not appl! lo 
sealed hid contr:ict\ or to any contr:lct ~ i t h  a 
s~nal l  husmess concern ( ~ e e  9003 101 - ] ( h i  
for these :rind other esemptlons). 

PART 9901-RIJLES AND PROCEDL'RES 

9901 ..W1 Purpose. 
W1 l 302 Authorit) 
W01 303 Offices. 
9 0 1  0 Meinhership 
0 1  3 1  liequ~rements for standards and 

i n t q r e t l v e  ~ r u l i n ~ s .  
9901 306 Stmd:~rds a p p l ~ c a h ~ l ~ t y .  
0901 307 Exenlptlons and waivers 
ri0Ol 308 J'lci.tlng\ 
0 1  1 Quorum 
0 0 1 .  0 Bixird xt iona 
0 3 I I Euecut~ve sessions. 
0 0  7 11 Pvllnutes 
I I Puhl~c hcar~nga 
9901 3 1 4 Inforn~:il actions. 
9001.3 15 E\ecutivc Secretary. 
W01 316 F ~ l e s  and records. 
4901 3 17 A ~ n e n d ~ ~ i e n t s .  

A~ .THORITI :  Puh. L 100-f~7~1. 102 Stat. 
4056. 41 U.S.C 422 

0901.301 Purpose  
T h ~ s  part is ~ x ~ h l ~ s h e d  111 col~ipliance w ~ t h  

I'uhl~c Law 1 OOM70. sect~on 5 ( f )  ( 3  1 ,  - 41  ( 1  S.C 
422ifl (3) .  and constitute\ the rules and 
prwedures go \e rn~ng  x m o n s m d  the 
. i i l~nlnistrat~n~i of the Co\t Accoi~nting St:nnti:ird\ 
Hoard 

9001.303 Offices. 
The Cost ,Accounting Standards Hoard's 

oftices :ire loc:~tcd in the N e u  Executive Ofiice 
Hu~l i l~ng.  725 17th S~rect .  NW , \+'ash~nyton. ID(' 
7050.3. The hour\ of huslness for the Hoxd arc 
l) ;I 111 to 5:iO 11 "1.. loc:d tllne, hionday through 
Fritl:~y, esclud~ng holidays oh\crved h) the 
Fedcr:il Guvernnlent In \Yashington. I)C 

9901.301 Rleniberahip. 
Thc Board ciln\lsts UI ft\e nieinherr. 

includ~ng the :kJnimlstrator of the Ofhce of 
Fcticral Procurement Pnilc) t hcrelnaiter 
rcferretl to :I\ the "Adn?inistmtor"i u h o  .;hall 
s e n e  ;I\ C'ha~rnlnn. and tour other niernberi 
b i ih  c ~ p e r ~ e n ~ c  in C;o\cin~nenr contract coht 
xcounrlng n h c  are to hi. ;ippolnreJ as fo l lw  s.  

(:I) -1 r e p t ~ ~ ~ c ~ i t m ~  the ~)cp; lnn~ent  of 
I )c lc i~\ i~  appi~inrctl by the Seeretar! of I)efen\e 

i h )  ,411 officer trr en~plo!ee 01 thc Gctncr:~I 
S e n  let, , A ~ I ~ I I I ~ I \ ~ ~ : I I I ~ ~  .~ppolntcd h) the 
.Ad~n~n~~tr : i t r ) i  of the Cicneral S e n  ~ c e \  
A ~ I I ~ I ~ I I ~ ~ ~ : I I I O I I  hi\ilicr tlc51gnee 

ic.  I .\ repre~~nt : iuve 01' ~ n d u ~ t r )  ; i p j ~ o ~ i i t ~ d  
from t h ~ ,  prl\,atc ieLror h\ the Adrn~n~\ t ra tor  

(d i  411 I I I ~ I \ I ~ I I J ~  \\lie I S  p:irticuI:~rly 
kno\\Iedgcahle ahout co\t accounting prohle~n.; 
and u ) \ t e~n \  ;ippointed fioni the prl\atc icetor 
h) the .-\d~n~nl\trator 

( e )  The t c ~ m  of d t i ~ e  ot e,ich of the 
~nenihets of the Hmrd. other th;in the 
,Adniln~,tr:itor. \h:ill he ttwr )e:ir+, w ~ t h  the 
e\cept11111 of the  1111t1,iI :il)po~nt~~?iliit of ~neinberi 
o f  t l ~  I I ~ I ~ K I I  . q i p ~ ~ ~ i t ~ n e n t \  to the Bo<ircI. N O  

nienihe~\ \h:ilI hold ,lppolntlnent for :I term (11 
t \ \ c  !c ;~r \ ,  one ,h;iIl h ,~ld  ; ippo~nt~ne~i t  for ;I tcrln 
oi three )c:ir\, m d  one \11;iIl 1 ~ 1 I i l  : ippo~n~nlcnt 
i(lr :I t ~ ~ ~ l l l  01 t ~ l l l l  ) C L I ~ \ .  

11 '1  r l ~ c  ~ i i c i ~ i h c r ~  train the Ikp:~f l~nent  01' 
IlcScn$~, ,lnd the Gciier:~l S e n  I L L ' \  

.Adrn~n~~t l -nr~t , i  rh:ill [not he pcrni~rtcii to continue 
to ser\c. on the Hri;ird after cefiing to be :in 
o t i~cc r  cnlplo!ec of t l ie~r rc\pecti\c 
;ippolnrlng agcni.1. -1 \ . i~anc )  the Ho:ird 
\11;111 hc tilled In the r:illli, ni:mncr 111 \\l?ich the 
I I ~ I ~ I I L I I  : ippo~~itn~ciit  \ \a,  111:idc ,A nnenihcr I ~ J !  

he r e , i ~ ~ ~ i ~ ~ ~ n t c d  tor < I  \ i ~ h q i ~ c n t  tcrnil\) ,411) 
inenihcr .~ppo~ntc[l to till ~111 1nterllll \ :ic:mc) on 
the H o d  \hall \ c r \ ~ .  lor the rcni:~~ndcr (it the 
tern1 t i 1 1  \vh~c.!i Il l \  or IIL,I  predecc\\or \\:15 
: lp~>~l lnlcd 

1g1 In the c\cnt of the , I ~ \ ~ I I C L I  or I I I C : ~ ~ : I L I ~ )  
01 the ~ \dn~~n~ \ t r : i t o r  or du r~ng  :I \,i~:iiic) 111 the 
i l i i ~ ~ ~ .  , I K  O I ~ I C I ; I I  ( i t  t 1 1 ~  o m c  ~i F C ~ ~ I J I  
f'~ucurt inilnt PLIIIL!. :ict~iig :I\ .\~11111!11\tr:itor. 
\hJIl > L , l \ C  < I \  the ~'ll:l!rnle11 111 tI1c I311.1rd 

(111  111 I I X  e \ e ~ l t  tile , I I W K C  (11 ;III! 11i the 
other Hi~;irtl ~ n c n l h c r ~ .  :I rcprcrentari\e 01 th,u 
I 3 w d  111cn1hcr IIILI! ;ittciiJ the l3oxd  neet tin^. 
hut \hdI  h : i \~ .  no \ore. : I I I ~  oi- her .~ttcn,lancc 
\hall 111, he ~o1111tcd to e~1.1Ii11~li LI quorun1 

9901.306 Standards  applicability. 
('0.1 A C ~ O L I I I I I I I ~  Standmls proniulgated b> 

the L3~1'ird h l l  he ~~i:indator! tor L I \ ~  h> all 
e \ c c i ~ t ~ \ c  J ~ C T I L I L ' S  m d  h! contractors and 
r~~hc~~ i i t r ; i c to r \  111 c \ t ~ ~ n a t ~ n g .  a c ~ i i ~ ~ i u l a t ~ n g .  and 
repon~ng ~ u \ t \  111 cunnectio~i a ith p r ~ c ~ n g  and 
,~I~n~ni i t r : i i ion 111. :ind ,ettli.~nent of diiputsi 
~ o ~ i c c ~ n ~ n y .  :ill nc~ot~: i tcd  p r ~ n i t  contract and 
<i~hcolnt~;iit I W I I L U ~ ~ I I I C ' I I ~ ~  ~ ~ t h  the L'nltcd States 
Cit~\cinr~icnt 111 cu i c \$  oi S500.000. ~ ~ t h e r  than 
e11111rxt\ or \ubcontr;~c.t~ that h ~ \ e  hccr 
e\c111ptc(1 I>! 11ic H o x d ' i  regulat~on\ 

0901.3OX >leeting\.  
The l3o.ird \h:ilI ~licet at the call of the 
I J I ~ I I I I I  .Agcnd,~ tor Ho,ird nieetings shall be 
prup~.cd \I) the Cha~rm:in. but an) Hoard 
r~leii~licr I I ~ J )  r c ~ ] ~ i c \ t  ,in! iteni to tw placed on 
the d ~ e l l ~ l L i  

0901.310 I%oard actions. 
Ht~aid , i ~ t ~ i i n ,  \h:ili he hy lii,llorit> \ate o f the  
n ~ c ~ ~ i I w r \  pre\cnt  XI^ \ n t ~ n g .  e\cept that .In! 
\ L I W  1 1 1  p111~11\In ,I p ropowl  \t:ind;~rL rule or 
rcguI;~t~on l i i  the FI-IIERAL RE(;ISTER for 
L ~ I I I I I I I ~ I I I  glr ,in! io te  10 pron~ulg:~te. micnd or 
ri,\cind ,I ~ t ;~nJ , i rd .  rule or regulat~on. or 311) 
lrlterpretLi(ion tl~creof,  shall require <it lea\[ three 
;ill~ri~i.iti\c \ o t i .  tor the f i \e  Hoard inemhers 
The CIi:~~rinun ~ n a )  \ate on ,dl ln:itter\ prewn[ed 
lor J \o tc ,  not nierel> 10 resol\,c tie \,otcs The 
ri,sult\ [ l i  flnd \ore \  shall he rcprined In the 
I I I I I ~ I I I C I  0 1  the n ~ c ~ t i n g .  and the \ O I C  ot :I Hoard 
rii~~r~nher III:I) he rccordcd :it ihisiher request 
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9901.311 Executive sessions. 
During the course of a Board meeting, any 
Board Member may request that for any portion 
of the meeting, the Board meet in executive 
session. The Chairman shall thereupon order 
such a session 

9901.312 Minutes. 
The Executive Secretary of the Board shall be 
responsible for keeping accurate minutes of 
Board meetings and maintaming Board files. 

9901.313 Public hearings. 
Public hearings to assist the Board in the 
development and explanation of cost accounting 
standards and interpretive ruhngs may be held to 
the extent the Board in its sole discretion deems 
desirable. Notice of such hearings shall be 
given by publication in the FEDEFUL REGISTER. 

9901.314 Informal actions. 
The Chairman may take actions on behalf of the 
Board on administrat~ve issues, as determined by 
the Chairman. aithout holding an official 
meeting of the members. H o ~ ~ e v e r ,  details of 
the actions io  taken shall be provided to a11 of 
the members at the next Board meeting 
follo\ving such actions. Board members may be 
polled by telephone on other issues that must be 
processed on a timely basis when such matters 
cannot be deferred until the next formal 
meetings of the Board. 

9901.315 Executive secretary. 
The Board's staffvf professional, technical and 
supporting personal is directed and supervised 
by the Executive Secretary. 

9901.316 Files a n d  records. 
The files and records of the Board shall be 
~nluntained in accordance ~5 i th  the Federal 
Records Creat~on.  Maintenmce, and Disposition 
Manual of the Executive Office of The 
President. Office of Administration. As u 
~ninimum. the files and records shall include: 

( a )  .4 record of every Board meeting, 
~ncluding thc minutes of Hoard proceedings and 
public hearing\. 

(b) Cost accounting standards promulgated. 
amended. or resc~nded and interpretations 
thereof along w ~ t h  the supporting documentat~on 
and applicable research material. 

( 2 )  Applicable working papers, memoranda. 
research material. etc, related to Issues under 
considerat~on by the Board andlor previously 
cons~dered b j  the Board. 

(d)  Substantive regulat~ons and statutes of 
general applicab~lity and general policy and 
interpretat~ons thereof. 

(e l  Any other file or record deemed 
Important and relevant to the duties and 
responsibilities of the Board. 

9901.317 Amendments.  
This Part 9901. Rules and Procedures, may be 
amended by the Chairman, after consultation 
with the Board. 

PART 9902-[RESERVED] 

SUBCHAPTER H-PROCUREMENT 
PRACTICES AND COST ACCOUNTING 
STANDARDS 

PART 9903-CONTRACT COVERAGE 

Subpar t  9903.1- General 
9903 101 Cost Accountmg Standards 
9903 102 OMB approval under the 

Paperwork Reduct~on Act. 

Subpar t  9903.2 - CAS Program 
Requirements  

9903.201 Contract requirements. 
9903.201 -I CAS applicability. 
9903 201-2 Types of CAS coverage. 
9903.201 -3 Sol~citation provis~ons. 
9903.201 -4 Contract clauses. 
Y903.201-5 Waiver. 
9903.20 1-6 Findings. 
9903 201 -7 Cogn~zant Federal agency . . 

re5ponsiblliiies. 
9903 202 Dlsclosure rcqulrements. 
9903 202-1 General requirements. 
9903.202-2 lmpractlcality of subnlission 
9903.202-3 Amendments and revisions. 
9903.202-4 Privileged and confidential 

information 
9903.202-5 Filing Disclosure Statements 
9903.202-6 Adequacy of Disclosure . . 

Statement. 
9903.202-7 [Reserved] 
9903.202-8 Subcontrcictor Disclosure 

Statelnents. 
9903 202-9 Illustration of Disclosure 

Statement Form. CASB DS-I 
9903.202- 10 Illustration of Uisclosure 

Starernent Form. CASB DS-2 

Subpar t  9903.3-CAS Rules a n d  
Regulations 

9903.301 Defin~tions. 
9903.302 Definitions. Explanations, and 

Illustrations of the Terms. "Cost 
Accountmg Pract~ce" and "Change to a 
Cost Account~np Practice." 

9903.102-I Cost accounting practice. 
9903.302-2 Change to a cost accounting 

practice. 
9903.302-3 Illustrations of changes w h ~ c h  

Meet the Definition of "Chanee to a Cost 
Accounting Pract~ce " 

9903.302-1 lllustrat~ons of Changes Which do 
riot Meet the Definition of "Change to a 
Cost Accounting Pracllce.' 

9903 303 Effect of l i l ~ n ~  Disclosure 
Statement 

9903.301 Concurrcnt full and modified 
coverage. 

9903 305 bla ter~al~ty  
9903.306 Interpretatlona. 
9903 307 Cost Account~ng Standards 

Preambles. 

Authority: Pub. L. 100-679. 102 Stat 
4056,41 U.S.C. 422. 

PART 9903- CONTRACT COVERAGE 

Suhpar t  9903.1- General 

9903.101 Cost Accounting Standards. 
Public L a i ~  100-679 (11 U.S.C. 422) 

requlres certain contractors and subcon- 
tractors to comply w ~ t h  Cost Accountmg 
Standards (CAS) and to disclost. In writing 
and follow cons~stently their cost accounting 
practlces 

9903.102 O M B  approval under  the 
Paperwork Reduction Act. 

The Paperwork Reduction Act of 1980 
(Pub. L. 96-5 1 I ) imposes a requirement on 
Federal agencles to oblam approval from the 
Office of Management and Budget (OMB) 
before collect~ng inforrnatlon from ten or 
more ~nembers of the publlc The 
information collection and recordkeeping 
requirements contained In t h ~ s  regulation 
have been approved by OMB. O M 6  has 
asslgned Control Nurnhers 0348-0051 and 

0348-0055 to the paperwork, recordkeeping 
and forms associated with this regulation. 

Suhpa r t  9903.2-CAS Program 
Requirements  

9903.201 Contract  requirements.  

9903.201-1 CAS applicability. 
(a) Thls subsection descr~bes the rules 

for determining whether a proposed contract 
or subcontract is exempt from CAS. (See 
9904 or 9905, as applicable.) Negotiated 
contracts not exempt in accordance with 
9903 201-l(b1 shall he subject to CAS. A 
CAS-covered contract may be Subject to full, 
mod~fied or other types of CAS coverage. 
The rules for deterrnining the applicable type 
of CAS coverage are in 9903.201-2. 

(b) The following categories of 
contracts and subcontracts are exempt from 
all CAS requirements: 

( I )  Sealed bid contracts. 
( 2 )  Negotiated contracts and 

subcontracts not in excess of $500.000. For 
purposes of this paragraph (b)(2) an order 
~ssued by one segment to another segment 
shall he treated as a subcontract. 

(3)  Contracts and subcontracts with 
small businesses. 

(4)  Contracts and subcontracts with 
foreign governments or their agents or 
lnstrurnental~t~es or, insofar as the 
requirements of CAS other than 9904.401 and 
9904.402 Lire concerned, an) contract or 
.subcontract awarded to a forelgn concern. 

( 5 )  Contracts and subcontracts In which 
the price IS set by law or regulation. 

(01 Firm fixed-price contracts and 
subcontracts for the acqu~sition of 
connnerc~al items. 

( 7 )  - ( 1 1 )  [Reserved] 
( 12) Contracts and subcontracts 

awarded to a United Kmgdom contractor for 
performance substantially in the United 
K~ngdorn. provided that the contractor has 
filed with the United Kingdom Ministry of 
Defence. for retention by the hlin~stry, a 
completed Dlsclosure Statement (Form No. 
CASB-DS-I) which shall adequately describe 
its cost accounting practlces. Whenever that 
contractor 1s already required to follow U.K. 
Government Accounting Convent~ons, the 
d~sclosed practices shall be in accord with the 
requirements of those conventions. (See 
9903.201 -1(d).) 

(131 Subcontracts under the NATO 
PHM Shlp program to be performed outside 
the United States bv a foreign concern. 

( 1 1 )  contracts and su6contracts to be 
executed and performed entirely outside the 
Unlted States. its territones, and possessions. 

( 15) Firm-hxed-price contracts and 
subcontracts awarded w~thout subrnlssion of 
any cost data. 

9903.201-2 Types of CAS coverage. 
(a) Frill cor'eriiRe. Full coverage 

requlres that the busmess unit comply with all 
of the CAS specified in Part 9904 that are in 
effect on the date of the contract award and 
w ~ t h  any CAS that become applicable 
because of later award of a CAS-covered 
contract Full coverage applies to contractor 
busmess units that- 

(1)  Rece~ve  a slngle CAS-covered 
contract aibard of S25 million or more; or 

(2)  Rcceived S25 ~nilllon or more in net 
CAS-covered awards during its preceding 
cost accounting perlod. of which. at least one 
award exceeded S I ~ n ~ l l ~ o n .  
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(h)  Modlfietl c.owrci,qe. ( I  j Modified 
CAS coverage requlres only that the 
contractor comply with Standard 9904.401, 
Consistency in Estimating. Accumulat~ng. and 
Reporting Co\ts. Standard 9904.407. 
Consistency in Allocating Costs Incurred for 
the Same Purpose. Standard 9904 405. 
Accounting for Unallowahle Corts. and 
Standard 9904 406. Cost Accounting Standard 
- Cost Accounting Penod. Mod~fied. rather 
than full, CAS coverage may he applied to a 
covered contract of less than S7.5 rnlll~on 
alvnrded to a busmess u n ~ t  that recer\.ed less 
than $25 rn~llion In net CAS-covered awards 
In the immed~ately preced~ng cost ;lccounting 
perlod It nlro applles to covered contracts of 
husiness unlts that rece~ved more than $25 
rn~llion In net CAS covered award\ 111 the 
~rnrnediately preced~ng cost accountlng 
period, where111 no srngle contract ;rwartJ 
exceeded $1 million. 

( 2 )  If any one contract is auartlcd with 
~ n o d ~ f ~ e d  CAS coverage. a11 CAS-covered 
contracts awarded to that husmess unlt durlng 
that cost a~count lng p e r l ~ d  must also have 
~nodlfied covernge ~71 th  the following exception. 
if the buqiness unrt recelves :I .smgIc CAS- 
covered contraci :iward of $15 nnllli1n or more. 
that contract n ~ u \ t  he suhlect to full C S  
coverage. Thereafter. any covered contract 
awarded in the sarne tort accounting period 
must also he subject to full CAS co\erage. 

( 3 )  A contract :iwarded with niodified 
CAS coverage shall remain suhlecr to such 
coverage throughout 11s life regardle\s of 
changes In the business unit's CAS \t:itus 
d u r ~ n g  subsequent cost accountlng !>er~ods. 

( c )  C'm?rcirr,fot' rdut.cirrr~t~(i/ rri\trrirrrorii - 
( I ) Re,qi~lriror! Rc>q~r~r-etrierirs. Pans 9903 and 
9905 apply to educational i na t~ tu t~o~ l s  except 31 
otherwise provided in this pariigmph ( c l  and at 
9903.202- l ( f )  

( 2 )  Defiriirrorr.r. ( I )  The following term I S  

prominent In Pans 9903 and WO5. Other terms 
defined elsewhere in this Chapter '19 shall h a w  
the nieanlngs ascrihed to them In those 
tletin~tions unlehs paragraph (c i [2)(11)  of t h ~ s  
\uhsectlon helow requ~res otherwihe 

Edut ( I ~ I I J I I ~ I ~  r~ i . r r i t~r~ir~~i  means a puhlic or 
nonprofit ~nstitution of h ~ g h r r  education, e.g..  .in 
accredited college or un~versit) .  3 tlctincd In 
Sectlon 1201 ( a )  of Public Law 89-320. 
Noveniber 8. 1965. Higher Educat1011 .Act of  
11165, (20 U.S C .  4 1 141 (a)).  

( ~ i )  Thc follow~ng ~nod~ l i ca t~ona  of term\ 
defined elsewhere In t h ~ s  Chapter 9') are 
appl~cable to educat~onal institutions 

Bu.rir~e.vv irriit riieuis any scgrnent of an 
educat~onal Instltutlon. or an entlre educ;ltional 
~ n s t ~ t ~ l t i o n  wh~ch  i\ not d ~ v ~ d e d  Into regrnentr. 

Seg~rre t~t  means one of two or more 
d i v ~ s ~ o n s ,  campus locnt~ons, or other suhd~v i s~on t  
of an educat~unal institut~on that operate as 
~ndependent organ~zat~onal  entities under the 
auspices of the parent educational ~ n s t ~ t u t ~ o n  and 
report directly to an ~ntermediary group o f f l i ~  
or the governing central \ysteni iiffiie of the 
parent educatconal ~nst~tut ion.  'T\\o \choolh 01 
instruction operating under one dlvl\loll, calllpus 
locat~on or other s u h d i v ~ s ~ m  would not he 
separate seg~nents  unless they follo\v d~fferent 
cost accounting practices, for cwi ip l e .  the 
School of Eng~neering should not he a treated as 
a separ:ite segment frorii the School of 
Humanities I S  they both are part of the hame 
d i \ ~ s ~ o n ' s  co\t accountlng system and are subject 
to the same cost accounting practices. The term 
~ n c l u t i r  Govern~iient-owned contractor- 
oper;ited (GOCO)  f a c ~ l ~ t ~ e s .  Federally Funded 
Kescnrch and I k ~ e l o p m e n t s  Center\ (FFR1)Cs). 
and lolnt venturer and s u h s ~ d ~ a r ~ c s  idci~nest~c 

COST r \ ( ' ( . o n ~ ~ h t ;  STA\I)ARDS VOTI(.ES ..A\D 
(:ERTII;I(' 4TIOSS (.JI'I.Y 1996) 

Vote: T h l  notlce doer not appl? to 
\rnnIl h u ~ ~ n e \ \ e \  cir foreign government\ 

Thl\ notice I \  in three pans, denr~f ied 
h? Iio~iiii~i n i ~ n i e r : ~ ! ~  I throi~gh Ill 

Offeror\ \hall exalnine each part and 
pro\ ~ d c  ttii. rcquesred ~nt 'orlnat~on In order to 
tlct'rrninc r o \ t  Account~ng Standard\ ICAS) 
r c c ] u ~ r ~ i ~ c n t s  ;ippl~cal~le 10 ;in) re\uitant 
LonIriici 

If the oftcror I S  an cduc;~tion:~l 
In\tltutlnrl. Pan I I  doc\ not apply unless the 
cr>ntenipl.itcd contract L L I I I  he cuhlect 111 full 
ur ~ n o d l f ~ e d  CAS-coverape pursuant to 
9907 2 0 l - ? ( c ) f 5 )  or 9007 201 -Xc116)  
I 111 Yt I , l \ ! ! l O  . s r 1 ~ r / ~ l l l ~ ~ l l r - - - ~ ' f ~ i r  :ti 1 i!llll:llr,q 
1'111< !I1 t \ 11Il(/ ~'~~l::t l~~(r!lr~lr 

( X I  .An) contract In cxce\\  ofS.500.000 
re\ult~:lg !row thl\ holicitat~irn. except for those 
~ o ~ i t ~ : ~ c t \  \\ h ~ ~ l i  arc e ~ e r n p ~  a\ \pec~t '~ed in 
L i c ~ i 1 7  201 I 

( h i  .In! ~ ~ f f c r o r  iuhrn~tring ;I proposal 
\\ I I I L ~ .  1 1  .icccptctl. \\ 111 reiult in ;I contract 
i uh lc~r  to the rcqulri.ments oi 4X CFK. 
('Ii;~pter 00 I I I U ~ ~ .  ,I\ ;I e0nd1t1011 I I ~  

~ o n ~ r x t ~ n g .  \ubliiir a I)~\clo\ure Statement a; 
rccl~urcd I]! 00cl7 701 IVhen requ~red. the 
I )~\ i . lo \ i~rc  St;~tc.meril must he \ubm~tted as a 
p x t  111 the otferor'\ propm:~I under t h ~ s  
\oIi~it:itli>n u n l e ~ \  ~ h c  oifcror II;L\ ,ilrecid) 
~ h n i ~ t t ~ t i  a I)~sclo\ure St:itcnient d ~ s c l o \ ~ n g  
~ l i c  I I ~ , I C ~ I L C \  u\ed in C O ~ I ~ ~ C ~ I O I I  v.~th the 
p r l ~ i n g  01 this pri~posal If an appltcahle 
I ) ~ \ ~ I o \ u r c  Statelnent h a  :111ead! hccn 
,uhinlttcd. the ofkror  may \ a t ~ i f >  the 
iequ~rcn~c.nt for suhrnlss~on b! pro\ ~ d ~ n g  the 
~n Io r rn :~ t i~n  requested 111 ]x~ragr:rph i c )  of 
l l c ~ r ~  I L I I  r h ~ \  provislt>n 

Caution: In the ahsence of spec~flc. 
regulation\ or ;igreernent. ;I practlce 
i l ~ ~ ~ l o \ e i l  111 ,I I)~\clo\ure Statement 5ha11 not. 
h! \ muc of huch tl~sclosurc. he dcerned to he 
;I p ~ ~ ~ p c r .  . ~ p p ~ o \ c i l .  or :igrecd-to practice for 
pnclng propm:llr or ;iccuni~ilar~ng and 
r C p o n ~ i g  c u ~ i t ~ : r ~ t  pcriorniancc cost data. 

11 I ('Iicch rhc appr[~pr~ate  hos heloiv 
i I )  Cer~~t ' icate 01 ('oticurrenl 

S L I ~ I I I I \ \ I L I I ~  of I ) ~ w I o i ~ ~ r e  Stcitcnient 
'Thc ilffcror hereh) c c ~ n ~ f ~ c  that. as ;I part 

\if [hi' otler. coliie\ oi the I)~\closure Statenlent 
Ii.i\ i. hccn ~uhiiiittcd a\ l'ollou \ .  ( I  I orig~nul :~nd 
~1nc cop! to the cog111~3nI Ad11lin1\ir3tlvc 
( ~ o ~ i t r x t i ~ i g  Off-1~i.r i,A('O) or cognl/:int 
f'cdc!;il ;igc~ic> citfic~al a u t h ~ ~ r ~ / e t i  10 act In that 
- J ~ . I ~ I I \ .  :I\ ;ipplicahle. and r i l l  one cop) to tht. 
,ogri~/:int Fet1er;iI aud~ror  

11)1~cIo\ure iiiust he on Form No CASB 
1)s- I or ('ASH I>S-2. as appl~cahle Form\ may 
hc. r~htained from the cognilant ACO or 
e~gni/:int Federal agency ~ f t ~ c ~ . i l  x t i n g  In that 
L J ~ ~ C I ~ !  JIXIIOI from th? 1~1u~ele:rt \ersion O! 

ihc tctleral . A ~ q u ~ \ ~ t ~ o n  I<cgul.it~on.) 
OJtc 0 1  l h \ ~ l ~ l \ u l e  St~ucnlellt - 
Sturic ,uid ,Addre\\ 01 C [ ~ I ~ I L . I ~ ~ I  ,ACO or 
c l c ~ : ~ l  0 f c 1 1 I  h e r  i l l  . 

The o t l ~ , ~ o r  further c c r t ~ l ~ e \  [hiit [hi'  
pr ;~ct~cc\  U \ ~ L I  in c \ t ~ ~ i i a ~ ~ n g  co\tb 111 pricing t h ~ s  
1>rtqw\.11 xi. ~IIn\\ ' \ tellt  \ \ l l i l  the i o \ t  ,liciluntlnp 
pr:iLtlcc\ d1sc1osc.d 111 tlic l )~\cIo\urc  St:~le~nenl 

i 2 I Cenlf~carc ol \'re\ io~i\l! Suhm~rtcd 
I)~\clorurc St:~tc~nent 

7'11~ {itferor herch) ccr t~t ie \  that the 
requ~reil I )~wlocurc  Statc~neni \\;I\ fllcd a\ 
t O i l < l \ \  \ 

I h t c  I)~\clo\urc St:itenient 
Same .ind .Addrc\s 01' Ci,yn~/ant ,AC'O or 
1:cdcral O l t ~ c ~ a l  where iilctl: 

The oficror furtlier ~ c r t ~ f ~ i ) \  that the 
[mc11~. ' \  used 111 esllniatlng co\t\  In pricing 
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this proposal are consistent with the cost 
accounting practices disclosed in the 
applicable Disclosure Statement. 

(3) Certificate of Monetary 
Exemption. 

The offeror hereby certifies that the 
offeror, together with all divisions, 
subsidiaries, and affiliates under common 
control, did not receive net awards of 
negotiated prime contracts and subcontracts 
subject to CAS totaling more than $25 million 
(of which at least one award exceeded $ I  
million) in the cost accounting period 
immediately preceding the period in which 
this proposal was submitted. The offeror 
further certifies that if such status changes 
before an award resulting from this proposal. 
the offeror will advise the Contracting 
Officer immediately. 

(4) Certificate of Interim 
Exemption. 

The offeror hereby certifies that (i) the 
offeror first exceeded the monetary 
exemption for disclosure, as defined in (3)  
above, in the cost accounting period 
immediately preceding the period in which 
this offer was submitted and (ii) in 
accordance with 9903.202-1, the offeror is 
not yet required to submit a Disclosure 
Statement. The offeror further certifies that 
if an award resulting from this proposal has 
not been made within 90 days after the end of 
that period, the offeror will immediately 
submit a revised certificate to the Contracting 
Officer, in the form specified under 
subparagraphs ( c ) ( l )  or (ci(2) of Part I of 
this provision, as appropriate, to verify 
submmion of a completed Disclosure 
Statement. 

Caut ion:  Offerors currently required 
to disclose because they were awarded a 
CAS-covered prime contract or subcontract 
of $25 million or more in the current cost 
accounting period may not claim this 
exemption (4).  Further. the exemption 
applies only in connection with proposals 
submitted before expiration of the 90-day 
period following the cost accounting perlod in 
which the monetary exernption was 
exceeded. 
11. Cost Accourtfinp St~itidiirds-Eliatb~liry fi)r .. , .  
Modified Conrrcicr ~ o v e r t r ~ e  

If the offeror ir eligible to use the 
modified provisions of 9903.201-2(b) and 
elects to do so, the offeror shall indicate by 
checking the box below. Checking the box 
below shall mean that the resultant contract is 
subject to the Disclosure and Consistency of 
Cost Accounting Practices clause In lieu of 
the Cost Accounting Standards clause. 

The offeror hereby claims an 
exemption from the Cost Accounting 
Standards clause under the provisions of 
9903.201-2(b) and certifies that the offeror is 
eligible for use of the Disclosure and 
Consistency of Cost Accounting Practices 
clause because during the cost accounting 
period irnmediately preceding the period in 
which this proposal was submitted. the 
offeror received less than $25 million in 
awards of CAS-covered prime contracts and 
subcontracts, or the offeror did not receive a 
single CAS-covered award exceeding S I 
million. The offeror further certifies that if 
such status changes before an award 
resulting from this proposal, the offeror wlll 
advise the Contracting Officer immediately. 

Caution: An offeror may not claim the 
above eligibility for modified contract 
coverage if this proposal is expected to result 

in the award of a CAS-covered contract of 
$25 million or more or if. during its current 
cost account~ng period, the offcror hac been 
auarded a single CAS-covered prime 
contract or subcontract of S35 inlllion or 
more 
111. Adil~t~or~i i l  GI.TI A c ~ o w i ~ i t ~ ~  Stmci~iril .~ 
Applic'r~blr ro Emsritlg Cor~rrncrr 

The offeror shall ~ n d i c x e  below 
whether award of the contemplated contract 
would. in accordance with subparagraph 
(a)(3) of the Cost Account~ng Standards 
clause, require a change In establ~shed cost 
accounting practices affecting existing 
contracts and subcontracts. 

YES NO 
(End of basic provis~on) 

Alrertlcite 1 (OCT 1994) Insert the follow~ng 
subparagraph (5)  at the end of Part I of the 
basic clause: 

(5) Certificate of L)isclosure 
Statement Due Date by Educat~onal Institution. 
If the offeror is an educational institution that. 
under the transition provisions of 9903.202-I(f).  
is or will he required to submit n 1)isclosure 
Statement after receipt of thls award, the 
offeror hereby cert~fies that (check one and 
complete): 

(a)  A Disclosure Statement tiling 
Due Date of has been estahl~shed 
with the cognizant Federal agency. 

(b) The Disclosure Statement w ~ l l  be 
submitted withln the stx month period ending 

months after receipt of this award. 
Name and Addresh of Cogn~rcmt ACO or 
Federal Offic~al where t)iscIosure Statement is 
to he filed: 

(End of Alternate I )  

9903.201-4 Contract  clauses. 
(a)  Covr A(.i.oirtiii~i,q Sicirid~ir.ci.r. ( I ) The 

contractmg officer shall lnrcrt the clause set 
forth below. Cost Accounting Standards. In 
negotiated contracts, unless the contract IS 

exempted (see 9903 201 - 1 1 ,  the contract 1s 
subject to inodified coverage (sec YYOi.701-2). 
or the clausc prescrihcd in p:~ragraph\ (di or ( e )  
of thls subscctio~i 1s uscd. 

(2 )  The clause helow requires the 
contractor to comply w t h  all CAS peclfied 
in Part 0904. to disclose :~ctuul cost 
accountlng prxtices (appl~cahlc to CAS- 
covered contracts only). and to follow 
disclosed and esrahlishcd cort accountlng 
practices consistently. 

COST ACCOIINTISC, STANDARDS ( J ~ Y  1996) 
(a) Unless the contract is exempt under 

0901.201-1 and 9903 201-2, the provisions of 
9903 are incorporated hercln hy reference 
and the Contractor in connection with this 
contract, shall- 

(1)  (CAS-covered Contracts Only) By 
submission of a Disclosure Statement. 
disclose 111 writing the Contractor's cost 
accounting practices ;is required by 
9903.202-1 through 9903.202-5 including 
methods of distinguishing dtrcct costs from 
indirect costs and the hasis used for allocating 
indirect cohts. The practices disclosed tor 
this contract shall be the same as thc 
practices currently disclosed ;ind ~pp l l ed  on 
all other contracts and subcontracts hclng 
performed hy the Contrac~or and \ \ h ~ c h  
contam a Cost Accounting St~~ndards  (CAS) 
clause. If the Contractor ha\ not~tied the 
Contractmg Officer that the I>~sclo\ure 
Statement contains trade secrets. a ~ i d  
commcrc~al or financial ~nforrnxion which is 
privileged and confident~al, the Ilisclosure 

Statement shall be protected and shall not be 
rclcased outslde of the Government. 

(2)  Follow consistently the Contractor's 
cost nccountlng practlccb In accumulating 
rind reporting contract performance cost data 
conccrnmg this contract. If any change in 
cost aicountlng practices is made for the 
purposes of any contract or subcontract 
subje~'t to CAS requmments,  the change must 
he applled prospectively to this contract and 
the Disclosure Statement must be amended 
accordinglq. If the contract price or cost 
allowance of thls contract is affected by such 
changes. adjustment shall be made In 
accordance u ~ t h  subparagraph ( a ) ( l )  or 
la)i5) of this clause. as approprlatc. 

(3) Comply w ~ t h  all C 4 S ,  including any 
modlfic:itlons and interpretations ~ndicated 
thereto contained In Part 9904. in effect on 
thc date of awurd of thls contract or. if the 
Contrnctor has uhmitted cost or prlcing data. 
on the date ot final a~ reemen t  on prlce as 

r ~~ 

shown on thi. Contractor's s p e d  cert~ficate -. 
of current cost or pnclng data. I he 
Contractor shall also cornply with any CAS 
(or ~nodifications to CAS) which hereafter 
hecome nppllcable to a contract or 
subcontract of the Contractor. S u ~ h  
compl~ancc shall hc required prospectively 
from the date of :ippIicc~hility to such contract 
or subcontract 

(I)(i) Agree to an equitable a?justnient 
as provided in the Changes clause of this 
contract if the contract cost is affected by a 
changc \\hich. purhuant to suhparagraph 
(a)(3)  of {his clnuse. the Contractor is 
requ~red to make to thc Contractor's 
established coct accountlng practices. 

( i i )  Kegmiate ui th  the Contracting 
Officer to dctcrmme the tcrins and cond~tions 
under which a ch:inge I I I ~ )  be ~ n a d c  to a cost 
accounting prnctlcc. other them a change 
rnade under other prov~sions uf subparagraph 
(a) i4)  of t h ~ s  clause: provided that no 
agreement may he made under t h ~ s  provivon 
th:it uill  Increasc costc pnid by the Unlted 
States 

( i l l )  Whcn the parties q r e e  to a change 
to a cost accounting practice. other t hm a 
change under subd~vlsion ia)(3)(1) of this 
clause, negotiate an equitable adlustinent as 
p ro \~ded  in the Changes clause of t h ~ s  
contract 

( 5 )  Agree to ;In cidlustnient of the 
contract pncs  or cost allouance, as 
clppropnatc, if the Contractor or a 
subcontractor fails to co111p1y bit11 an 
:ippl~c:ible Cost Accountlny Standard, or to 
follow any co\t accountlnf practice 
conslstcnily and such falure results in any 
~ncreascd co\ts pald bq the United States. 
Such ad~ustment shall provlde for recovery of 
the incrsascd costs to the United States. 
together w ~ t h  interest thereon computed at the 
annual rate established under sectlon 6621 of 
the Internal Revenue Code of 1986 (26  
U.S.C. hh2l i  for such per~od,  from the time 
the payment hy the Unitcd States \\as made to 
the time the adlustment is effecred. In no 
case ahall the Government recover costs 
greater than the ~ncrcusi.tl cost to the 
Co\ernlnent. In the nggrcgate. on the 
r e l e~an t  contracts suhjcct to the prlce 
;~d l~~s tmenr .  unless the Contractor made a 
change 111 115 c o t  aciountln,o practices of 
ivh~ch 11 W.I\ ~\s:irc or should ha\e  heen 
aua r s  at rhc tlme (if prlcc ncpotlatlons and 
\\hlch f ~ l c d  to disclose to the Government. 

(1)) If the partles fii~l to agree whether 
the Contractor or a suhcontmctor has 
compl~ed hith an ;ipplicahle CAS In Part 9901 
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or a CAS rule or regulation In Part 9903 and 
as to any cost adjustment demanded by the 
Ilnited States, such fa~lure  to agree will 
constitute a dispute under the Contract 
I)isputes Act (41 U S C 601 ). 

( c )  The Contractor shall permit any 
,~uthorired representatives of the 
Governriient to examine and make copies of 
any docurnents, papers. or records rclat~ng to 
compl~ance u ~ t h  the requirements of this 
clause 

( d )  The Contractor shall include in all 
neguti;ited subcontracts u h ~ c h  the Contractor 
enters into, the substance of this clause. 
except paragraph ~ h ) .  and shall require such 
inclus~on in all other subcontracts. of any 

tier. ~ n c l u d ~ n ~  the ohl~gation to comply uith 
all CAS in eftect on the subcontractors 
award date or 11 thc subcontractor has 
subrimed cost or pricing data. on the date of 
final agreement on prlce us shown cin the 
\uhcontractor's \ ~ g n e d  Certificate of Current 
Cost or Pricing Ilat:~, l'hrs requirement shall 
apply onl! to negvt~nted \ubcontract in 
excess of 'S500.000. except that the 
requlrerncnt shall not apply to negotiated 
\ubcontracts other\v~se exempt frorn the 
requirement to include a CAS clause as 
specified In Y903 201 - 1 

(End of clause) 
th)  [Reserved] 
[c)  I ~ I , T ( ~ / ~ S I I ~  i i ~ d  C ' O I I S I , T ~ P I ~ ~ , ~  of CIJSI 

.I( 1 o i i ~ i r ~ ~ i , ~ '  Prtll ri(.e\. ( I )  The contracting 
officer sh;ill inscrt the ckiuse set fonh below. 
I)isclosure and ('ons~stency of Cost 
Accounting Pract~ces, in negotiated contracts 
when the clmtr:~ct :mount I S  over 5500.000 
hut Its\ than 525 rnillion, and the offeror 
c e r t ~ t ~ e s  it 1s c11g1hle for and e l ec r  to use 
mod~fied CAS coverage (see 9903.201-2, 
unless the clause prescr~hed in paragraph (d)  
of this subsection I S  used) 

( 2 )  The clause below requires the 
contmctor to comply w ~ t h  CAS 9904 401 
9904 402. 9004.405. and 0904.406 to disclose 
( ~ f  it rneets ccrtain requirernents) actual cost 
accounrlng prxt ices .  and to follow 
cons~stentlq disclo\ed and estnhl~shed cost 
accounting practices. 

L)IS('I,OSI'RE . A M )  C ~ N S L S T E N C Y  OF COST 
A~( 'OI .>TIS(;  PR,K-TI(XS l.1~11.~ 1996) 

( a )  The Contractor, in connectlon with 
t h ~ s  contract, shall- 

( I )  Comply w ~ r h  the requlrernents of 
Y90440l. Consistency In Estimating. 
Accurnulat~ng, and Keportmg Costs. 
0904 402. Consistency in Allocating Costs 
Incurred for the Same Purpose: 9904 405. 
Accounting for Unalloaable Costs: and 
YY04 406. Cost Accountmg Standard -Cost 
Accounting Period, in effect on the date of 
award of t h ~ s  contract, as ~ndicated In Part 
9OOJ 

( 2 )  (CAS-covered Contracts Only) If it 
i \  a hus~ness unlt of a company requ~red to 
subliiit ;I 1)isclosure Statement. drsclose In 
uriting its cost accounting practices as 
required by 9903 202-1 through 9903 202-5 
If the Contractor has notified the Contract~ng 
Officer that the Disclosure Statement 
c ~ n t a i n s  trade secrets and cornmerc~al or 
l inanc~al ~n fo rma t~on  \chich I S  privileged and 
confident~al. the 1)rsclosure Statement shall 
he protected and shall not he released outs& 
of the Government. 

( ? ) ( I )  Follow consistently the 
Contractor's cost accounting practices. A 
change to such practices may be proposed. 
however. by e~ the r  the Government or the 

Contrnctor. and the Contractor agrees to 
negotii~te with the Contract~ng Officer the 
terms and conditionr under uhich a change 
may be made. After the terms and conditions 
under which the change is to be made have 
been agreed to, the change must be appl~ed 
prospectively to t h ~ s  contract. and the 
L)isclo\ure Statement, 11 affected. must be 
amended accord~ngly. 

l ~ i )  The Contractor shall, when the 
parties agree to a change to a cost accountlng 
p rac t l~e  and the Contractrng Officer has 
made the f ind~ng required in Y903.201-6(bl 
that the change 1s des~rahle and not 
detrimental to the Interests of the 
Government, tiegotlare ;in equitable 
adjustrnent 11s p ro \~ded  In the Changes clause 
of this contract In  the :ihsence of the 
required t'ind~ng. no ;igreeiiient ma) be made 
under this contract clau\e that a111 increase 
costs p a ~ d  h! the l 'n~te t l  States. 

i 4 )  Agree to ;in adjusrnienl of the 
contract price or cost aIIouance, as 
appropriate. ~f the Contractor or a 
bubcontractor Inils to cc~~iiply w t h  th t  
a p p l ~ c h l e  CAS or to follou an) cost 
accoui~ting practice. and such failure results 
In an) incrc;iscd costs p:ud by the United 
States Such adlustnient shall pro\ ide for 
reco\t.ry of the ~ncreascd cost\ to the United 
States together a ~ t h  Interest thereon 
computed at the annual rate of interest 
cstahl~shed under the internal Ketenue Code 
of 1986 126 1: S C 6621 ). froin the tlrne the 
payrncnt h) thi. Un~tetl States \\;is made to the 
t ~ ~ i i e  the adjustment IS effected. 

1h1 If the parties Irnl to agree uhether 
the C(1ntmctor has coinpl~ed u ~ t h  an 
appl ichle  CAS rule, or regulation as 
specrfied in Pans 9Y03 and 9Y04 and as to 
any cost adjustment de~iiandcd by the United 
States such fa1111re to aeree uill  constitute a 
d~ ipu tc  under the ~ o n t r k t  1)rsputrr Act (41 
U S C  6011 

(;) The Contractor shall permlt ,In\ 
:iutho~ized reprcsentatltes of the 
Governn~ent 10 examine and make copies of 
any dticunienta. papers. and records relating 
to co~npliance with the requirements of t h ~ s  
clause 

id )  The Contractor shall ~nclude In all 
negotiated suhcontracts. which the Contractor 
enters into, the subrtancc ot t h ~ i  clanst.. 
eycept paragraph I bl. rind shall requlrc such 
~nc lus~on  in all other suhcontracts of any rler. 
except that- 

I I )  If the huhcontracr is awarded to a 
husinc\s unit u h ~ c h  pursuant to 9903.201 I S  

requ~red to follow 311 CAS. the clause entitled 
"Cost Accounting Stnnd;irdi." set forth In 
9903 10l-4(a i .  shall he inserted In lieu of thi\ 
clausc, or 

1 2 )  Thrh requtrenrent shall apply only to 
negot~ated suhcontractt In excess of 
$500.000 

I 3 )  The requlreinent shall not apply to 
negot~ated subcontracts o thenv~se exempt 
from the requirement 1 0  include a CAS clause 
as spsc~fied in 9903.201-1 

!End of clause) 
& d )  C'o~~ii.rfer~c,v ~ I I  C'o~f A1(.0111rf11i,g 

P r i ~ c f i ( . ~ . ~ .  The contracilng officer shall Insert 
the clause set fonh heloa. Consistency in 
Cost iccountmg Pr.i~tlcts. in negotiated 
defen,e contracts that are exempt frorn CAS 
requlrernents solely on the bas~s  of the fact 
that the contract is to he awarded to a L n ~ t e d  
Kingdom contmctor and 1s to he performed 
subst;intially in the Un~ted Kingdom (see 
9903 201- l tb ) ( l2 )1 .  

Cos-r Acx or \TIN(; S r . \ w  inns-Enr.c A T I ~ \ A I .  
ISSTITITIO\ ( J 1 . t . ~  1996) 

(a1 I:nles\ the contract is c ~ e n i p t  under 
0003 20 1 - 1  ,ind WOl 20 1-2. the provisions of 
0903 :ire ~ncorporawd he re~n  h! reierencc m d  
tht. ContrLlc1or in connectlon u ~ t h  t h ~ s  ciintr.~ct. 
>hall- 

! 1 1  tC.AS-co\t.red Contracts OnI! ) I i  .I 
t?u\~nc\ \  unit of an educ~!ion;il in t t~iut~i in  
required 11) suhin~t :I l)isclo\ure Statement. 
thsclost~ In I+ rlting the Cnntr;ictor'\ cost 
:~cciiunr~ng practices as required b) YY03 202- 1 
through 'NO3 202-5 inclutlinp ~nethodq ot 
i i ~ s t ~ n g u ~ \ h ~ n g  d~rect  cohts l'roni ~ndirect costs 
;ind thr ~ , I \ I \  used for nccu~iiulr~ting and 
;illocar~ng ~ndirect ctnts The practice, 
disclosed for t h ~ s  contract sh,ill he [hi. WIIII' ;LC 

the practice\ currently d i \ c I ~ ~ \ c d  ;ind qip11cd on 
all otlicr contracts arid suhcontracts being 
performed hk the Contractor anti v.h~ch contatn 
;I C11st .ALcount~ng Standardi I C A S I  clau\e If 
the Conir.icror h a  notified the Coiitructing 
Ofticer i h d  the Lhtclosure Statcnicnt contalnr 
trade \ecrets. ;1nd c o ~ n n i e r ~ ~ ; ~ I  or fin;miinl 
~nforriiat~cui uhich I \  p r i \~lcgcd .~nd contident~al. 
the D~sc i i )~u re  Stateinent shall be protected and 
\hall not he released oi~isidc ot the Cro\i.rnriicnt 

( 2 )  Follou cons~s t en t l  the Contractor's 
io \ t  aciounttng practices 111 accuinulating m l  
reponlng contract pertorrnance ctl\t h t n  
ancernlrig t h ~ s  contract If an! chanfc In coit 
accounting prxt ices  is inadc tc~r thc purpose\ of 
any conrracr cir \uhcontract suhlecr to C.AS 
rcqulrerncnts. the change rnu\r he q~p11i.d 
proipect~wly to t h ~ s  contract ;ind the I)~sclo\ure 
State~iit,rit. if requ~red. iliu\i he anicnticd 
accord~ngly If an accountln: pr in~ipis  change 
mandated under 0ff1c.c. ot hl.inage~iient and 
Budget ( O h i R )  Circular ,A-21. C ~ x r  Prlnclples 
for Educ.itiona1 Inst~tutions, rcqulre< that n 
~ h a n g e  111 the Contractor's ~ o s t  accountlng 
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practlces he made after the date of this contract 
award, the change must be applied 
prospectively to this contract and the Disclosure 
Statement, if required, must be amended 
accordingly. If the contract prlce or cost 
allowance of t h ~ s  contract is affected by such 
changes, adjustment shall be made In 
accordance w t h  subparagraph (a)(4)  or (a)(S) 
of this clause, a5 approprlate. 

( 3 )  Comply with all CAS. Including m y  
rnodificat~ons and Interpretations Indicated 
thereto contn~ned In 48 CFR 990.5, In effect on 
the date of award of this contract or, if the 
Contrcictor has suhmtted cost or priclng data, on 
the date of final agreement on price as shown 
on the Contractor's s~gned  certificate of current 
coct or pnclng data. The Contractor shall also 
comply w t h  any CAS (or ~nod~fications to CAS) 
w h ~ c h  hereutter become applicable to a 
contract or subcontract of the Contractor. Such 
cornpliancc h a l l  be required prospecti\ely frorn 
the date of appl~cahilit j  to such contract or 
5ubcontract 

(4 ) (1 )  Agree to an equitable acljustment as 
provided in the Changes clause of t h ~ s  contruct 
if the contract cost is affected by a change 
wh~ch .  pursuant to subparagraph (a)(3)  of t h ~ s  
clause. the Contractor is requ~red to ~ n a k  to the 
Contractor's establ~shed cost accountlng 
practlces 

( i i )  Negotmte with the Contract~ng Officer 
to determ~ne the t e r m  and condit~ons under 
wh~ch  a change may be made to a cost 
accounting practlce, other than a change made 
under other proxis~ons of subparagraph (a)(1)  
of this clause: provided that no agreement may 
he rnadc. under t h ~ s  provtsion that \bill Increase 
costs p a ~ d  by the Un~ted States. 

i ~ i i )  When the partles agree to a change to 
a cost accounting practice. other than a change 
under subdiv~sion (a)(4)(1) or ( a ) (4 ) ( i \ )  of this 
clause, negotiate an equitable adjuStlilent as 
provided in the Changes clause of this contract. 

(iv) Agree to an equ~table  adjustment as 
provided In the Changes clause of this contract, 
if the contract cost 1s rnater~ally affected by an 
OMB Circular A-21 accounting pr~nciple 
amendment w h ~ c h ,  on becoming effect~ve after 
the date of contract award, requires the 
Contractor to make a change to the Contractors 
established cost accounting practices. 

( 5 )  Agree to an adjustment of the contract 
prlce or cost allo\\ancc. as approprlate, if the 
Contractor or 3 subc~ntractor  fails to ctimply 
with an appl~cablc Cost Account~ng Standard, or 
to follow an) cost accountlng practlce 
consistently and quch fa~lure  results in m y  
~ncreased costs patd by the United States. Such 
adjustment shall provide for recover) of the 
~ncreased costs to the United States, together 
with Interest thereon computed at the annual 
rate estahl~shed under section 662 1 of the 
Internal Revenue Code of 1986 (26 U.S.C. 
662 I )  for such per~od. frorn the time the 
payment by the U n w d  States was made to the 
time the adjustnient 15 effected. In no case shall 
the Government reco\er costs greater than the 
~ncreased cost to the Government. In the 
aggregate, on the relevant contracts subject to 
the prlce adjustment, unless the Contractor made 
a change 111 11s cost accounting practices of 
which 11 !\as nitare or should have been aware 
at the time of price negotiations and w h ~ c h  11 
fa~led to discloac to the Government. 

( b )  If the parttes fail to agree whether the 
Contrnctor or :I auhcontractor has compl~ed w ~ t h  
an appl~cable CAS or a CAS rule or regulat~on 
In 9903 and a5 to any cost adjurtrnent demanded 
by the United States, such failure to agree mill 
constltlite :I tl~spute under the Contract D~sputes 
Act i l l  U S  C .  601 i 

( c )  The Contractor shall permlt any 
nuthomed representatlvec of the G o ~ e r n ~ n e n t  to 
examine and make copies of any documents. 
paper's or records relating to compliance a ~ t h  
thc requlrcments of this clause. 

Id) The Contractor \hall ~nclude in all 
negotiated suhccintracts wh~cli the Contractor 
enters Into. the suhstnncc of t h ~ s  clnuse. except 
paragraph th) ,  and shall require such ~ncluainn 
in all other subcontracts, of any tier. ~ncluding 
the ohligat~on to co~npl)  u ~ t h  all c~ppltcable CAS 
In effect on the subcontructor's award date or ~f 
the suhcontractor has suh~i i~t tcd cost or prlclng 
data. on tlie date of f ind agreclnent on price ;\s 
shown on the subcontractor'\ s~gned Ccr t~ f~ca tc  
of Current Cost or Prlclng 11;1ta. i.\ccpt 1h:lt- 

( I \  If the suhcont~;~ct i \  ;l\v:irded to n 
hus~ness unlt ~ \ I i ~ c h  pu r s~~u i t  to 0003 201-2 I \  

uh ject  to mhcr r y p  of C ' A S  co\cr;ye. the 
substnncc rii '  thc app11c:rhlc cinuw hct I'oI-!h 111 

0003 10 1-4 slii~ll he 111sc1-ted ;n~d 
17) T h ~ s  requ~rcnwnt ilia11 apply only to 

ncguti.~teil sc~hcontract\ II I  c\crb\ 01 SSOO.000. 
( 3 )  The rcqulrcntent \I1,111 not nppl) to 

nepot~nti.d suhcontructs o thc r \ \~ i c  C X C I I I ~ I  fro111 
the requlrcinsnt to ~ncludc ;I CAS clausc .I\ 

apec~hed In WO? 201- 1 
(End of cl,ru\c) 

9903.201-5 \\'aivcr. 
( J J  Upon request of an agent) head or 

h ~ s  de\ipncc. the Cost A ~ c o u n t ~ n g  St:indards 
Board Inay waivc all or any p:irt 0 1  the 
require~nent  of 9'103 201-4(;1). Cost 
.Account~ng Standards. or ')%I1 201-41c). 
D~sclosuri. and Crin\~\tency 111' Cn\t 
Account~ng Pract~ces. \ \ ~ t h  rc\pecr to :I 

contract subject to the Cost Account~ng 
Standards Any request for ;I walvcr shall 
descr~be the proposed contract or subcontract 
for which the walver is sought and shall 
contam- 

( 1 )  An uncqu~voc;~l \tatenlent that the 
proposed contractor or suhcontractor refuse\ 
to accept ;I ColitraCt COnt:nnlng :lil or ;I 

spec~fied part of ;I CAS clause m d  the 
s p e c ~ f ~ c  reason kir that relusal, 

( 2 )  A tatelnent a\ to \\hether the 
propo\etl conrractor 01- suhcontr:ictor 11~1s 
ncceprcd any prime contract or suhcontmct 
containmy a CAS clause: 

( 3 )  Thc amount ot the ~iroposed ;i\\;~rd 
and the sum of all awards hy the agency 
requesting thc waiver to the prc1poii.d 
contractor or iuhcontrxtor 111 c x h  of the 
preceding 3 years: 

(41 A staten~ent that no other source 1s 
nva~lahle to sat~sfy the agency's needs on a 
ti~iicly has~s:  

( 5 )  A staten~ent ot ;~ltcrnat~vc method\ 
considered for fulf~lling the liceti mtl the 
agency's reasons for relcct~ng them. 

( 6 )  A s t ;~ t e~~ ien l  01 step\ h c ~ n g  taken by 
the agcncy to c\tuhl~sh other iourceq ot 
supply for future contracts for the producti or 
scrvices for w h ~ c h  a wnl\,cr I S  being 
requested: and 

(71 An j  other inlirniar~on that may he 
useful In cv;riuating thc rcqucst 

( h )  Except as prov~dcd by the Cost 
Accounting Standards Hoard. thc author~ty In 
'1903.201-%a) shall nor he delegated. 

( h )  Prior to making any equitable 
;~djustrnent under the provisions of paragraph 
ia)(3)(11) of the contract clause set forth in 
W O  201 - 4 ~ ) .  the Contracting Officer shall 
111;tke a f ind~ng that the change is desirable 
and 1s not detrimental to the interests of the 
Government. 

0903.201-7 Cognizant Federal agency 
responsibilities. 
(a) The requirements of' Part 9903 shall, to 

the ~n:txirnum extent pract~cahle, be 
admin~stered by the cognizant Federal agency 
rcspon\tblc for a panicular contractor 
tirpmlmtlnn or location. usually the Federal 
agency rcspons~ble for negoriattng indirect cost 
r a t e  on  behalf of the Government. The 
ccipnl/snt Federal agency should take the lead 
role In a r l n i ~ n ~ s t e n n ~  the requirements of Pan 
WO? :lnd coord~nating CAS administrative 
actions \r ~ t h  dl affected Federal agencles. 
\Yhen nlult~ple CAS-co~r red  contracts or more 
than 0 1 1 ~  Federal agency are ~nvolved. agencies 
should discourage Contract~ng Officers from 
I I N I I \  idually ud~nini\ter~ng CAS on a contract- 
11)-contract  IFIF IF. Coordinated adrn~nistrative 
actlolls \v11i pro\ idc pcater  assurances that 
1nd11 ~tlunl contractors Solloa t h e ~ r  cost 
:IccountIItg pr ;~ct~ces  cnns~stently under all their 
CAS-covered ctrntractc and that changes in cost 
:~ccount~ng practices or CAS noncompliance 
I I < L I L ' S  ;ire resolved. equitably. In o uniform 
ii\erall manner 

th)  Federal agencies shall prescr~be 
rcgulat~ons and establish Internal policies and 
procedures povcrnlng how agencles will 
: ~ d m ~ n ~ s t c r  the requirements of CAS-covered 
c~ntracts .  w t h  panicular ernphas~s on inter- 
agency coordination ac t iv~ t~es .  Procedures to 
he followed \\hen an agency is and is not the 
cogillrant Fcdcr:~l agency should be clearly 
dcl~neated Internal agency policies and 
prowdures shall p r o ~ ~ d e  for the des~gnation 
i l l  the agency oflice(i) or offic~als 
rcsponsihk lor adriiin~stering CAS under the 
; I ~ C I I C ~ ' \  CAS-co\cred contracts at each 
contr:ictor hus~ness unlt and the delegation of 
nccc\sxr! contracting authority to agency 
~ ~ i d i \ ~ ~ d u ; i l s  author~ted to ndmin~ster the terms 
;1nd c o n d ~ t ~ o n c  of CAS-covered contracts, 
c .g  . -\tinr~nistr:~tt\c Contracting Officers 
(ACOs)  11r other agency offic~als author~zed 
to pcrlor~ii in that cripac~ty. Agenc~es  are 
urged to coord~nate tin the development of 
such se~ i~ la t ionc  

9903.202 Disclosure requirements.  

9003.202-1 General  requirements.  
(a )  A L)isc!osure Statement is a written 

i lescr~pt~on of u contractor'\ cost accountlng 
p r ;~c t~ce \  and procedures The subniiss~on of 
a neu or re\ ~ s c d  I)~sclosure Statement 1s not 
required for any non-CAS-covered contract 
or froin any smcill bus~ness concern. 

ih) Completed Lhclosure Statements 
:~ rc  required In the following circumstances: 

( I )  Any bus~nccs unlt that 1s selected to 
rccclve a CAS-co\cred contract or 
\uhconrract ot 52.5 niill~on or more shall 
\ i ~ h n i ~ t  3 [ )~s i ln s~ i r e  State~nent before award. 

(1) ,411) ctiliipan) which, together with ~ t s  
wpmcnr\,  rcccived net awards of negot~ated 
prtliic contracts :ind subcontracts subject to CAS 
total~ng n~orc  th;m 1 5  n i ~ l l ~ o n  In its most recent 
cmi ;lccountlng per~od.  of wh~ch .  at least one 
a\vard csceetled $ 1  iii~llion. must submit a 
I h c l o u r c  Statenwit hefore ;~v.ard of 11s first 
CAS-co\crcd contmct in the i~nriied~ately 
fi,llo\\~ng cost : I C C O L I I I I I I I ~  period Houever, if 
tllc l '~r\t  C.45'-covered contract I S  received 
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( i ~ )  h'ot~fy the subcontractor, the 
contractor or higher tier subcontractor. and 
the cognizant ACOs of the findings 

( 2 )  Even though a Disclosure Statement 
IS not required, a subcontractor may 

( i )  C l a m  that CAS-related reviews by 
contractors or h~ghe r  tier subcontractors 
would re\.eal proprietary data or jeopardi~c 
the subcontractor's competltlve position and 

(ii) Request that the Government 
perform the required reviews. 

(d)  When the Government requires 
deterrninat~ons of adequacy or inadequacy, 
the ACO cognizant of the subcontractor shall 
make such recommendation to the ACO cog- 
nizant of the prime contractor or next higher 
tier subcontractor. ACOs cognizant of higher 
tier subcontractors or prime contractors shall 

not reverse the deterrnmation of the ACO 
cognizant of the subcontractor. 

9903.202-9 Illustration of Disclosure 
Sta tement  Fo rm,  CASB DS-I. 
The data which are required to be 

disclosed are set forth in detn~l  in the 
D~sclosure Statement Form, CASB DS- I, 
which is illustrated below 

(FAC 



Subpart 99033-CAS Rules and 
Regulations 

9903.301 Definitions. 
la) The definitions tet forth below 

apply to thls chapter 99 
A1 c,rirerI berrrf~r co.rr method. See 

0904 4 12-30. 
At,c ~ i t t ~ i ~ l ~ ~ r i r ~ f i  c.o.rt.7 See 9904 40 1-30. 
AI tucil c.cc.~li \*nlue. See 9904.4 16-30. 
Acrncll (ost. See 9YO4.4Ol-3O for the 

broader definition and 9904.407-30 for a 
more restricted definitron apphcable only to 
the standard on the use of standard costs for 
drrect material and direct labor 

it(~t1riir1ci1 ci.rsrrt~rpriorr See 9904 4 12-30 
or 9904.41 3-30 

Ac.r~rcit-~ttI r~o.si ttleihori See YYO4.4I 2-30 
or 9904.41 3-10 

.Ai~ruc~riiri ,yclit~ i r ~ ~ c i   lo.^.^. See Y901.41 2- 
30 or 9904.4 13-30 

Ar~t~rrlrie~l /rct/~ilitj. See 9904.41 2-30 or 
9904 1 13-30. 

Ac.r~rcct-i~i rt~iirc~tron See YO04 412-30 or 
9904 413-30 

AIii~c~rirc,. See Y904.402-30. 0904.403- 
30. 9904.406-30, 9Y04.410-30, 9904 41 1-30. 
9904 41 8-30 or 9904.420-30. 

A \.?el iii  1 r~~rrtrc~hrlrt~ I I I I I ~ .  See 
9904 404-30. 

A .YSI ,~ I I I I I~ I I I  I J ~ ~ Y I A I  lo (,II.Y~ 111 r iri1t11111,y 
periotir. See YY03 302-l(b). 

Bit1 e~r~cl pr 'op~~.sd I B & P )  c,o\r. See 
9904 420-30 

i3ti\t11(~\\ ~ I I I ~ I  See Y904.4 10-30, 
9904.4I 1-30 or Y904 414-30. 

CAS-r ~ I I  ere11 e~otii~.cir~l. as L I S C ~  in thrs 
part. means any negotiated contract or 
suhconrmct in which a CAS clause I S  

required to he ~ncluded. 
C'cire,yot~ of tt1rirc.rrr11. See 9904.41 1-30. 

( ' i~~t i / ie t~\ i~rei i  prr\ot~ct/ r16.cetrc~c. See 
9904,108-30. 

C'o.si i i~~co t~ t~r r t r ,~  pr(rc'ric'c,. See 
?YO? 302- I 

('o.vr of r.rip1fi11 1 otr~tt~rtrecl ro /ill i l ~ r ~ r . ~ .  
See 9904.4 11-30 

C ' ~ ~ r r . c ~ t i r l ~ p c ~ ~ . t o ~ ~ t ~ i i r r , y ,  ns used In t h ~ s  
part. means that a contractor has been 
awarded a contract. hut has not yet received 
notificat~on of final acceptance of all 
wpplies. services, and data deliwrahle under 
the contract (~ncluding option<). 

I l e f i ~ r ~ ~ c ~ ~ i  ~ ~ o r n p e ~ ~ ~ c ~ t ~ o , i .  See 
9904 41.5-30 

L)i.\c~/o.r~r,v .rrnret~~e~it.  as used 111 this 
part, means the D~sclosure Statement 
required by Y903 3-02- l 

E I I ~ I ~ ~ ~ ~ J I I ~ I I ~ .  See 9904.4OX-30. 
E ~ r ~ t t i o r ~ t ~ f i  CIIYI.Y See '1904 40 1-30. 
E I ~ I ' ~ T , \ / ) .  ~~rinl loi~~nhle  ~.II.TI. See 

9904.405-30 
I ; ' ~ I ~ ~ I / I I I ~ Y  c.c~pirc~i. See 9904 4 14-311. 
Fitlc11 1 o ~ r  ol)jet~rrve. See 9904 402-30 

or 9904.4 10-30. 
F i ~ r  (il ! etir. See 9904 406-30 
Fir~~rieri p o l ~ i o ~ i  c.o.\r See 9904.4 12-30. 

F'irrrd~t~fi tifie~ir j See 9904 412-30 
Get~ercii ilttd ~ ~ I I I ~ I ~ I I . T I ~ ~ I I I \  e ((;&A) 

e.rpe~,rr See 9904.410-iO or 9904 420-ZO 
Nome offir r See 9904 403--30 or 

9904 420-30. 
In~r~rc.~I~r~te-,ytrr,i ( t i  iircir~iil i.osr tt~erl~r~cl 

See 9904 41 3-30 
~rciepetrdeti~ resellri 11 titid iic~r r l r ! ~ ~ ~ ~ r e ~ i r  

/iR&l)l 1 o.\r See 9904 120-30. 
I~iriri~~i.r c.o.~i Sec 9904.4112-70. 

9904 105-30. 9904 418-10 or YO04 420-30. 
111ci1ref 1 ( I I Y ~  ~ I I O !  See 9Yi14 411 1-30. 

9904 402-311, YY04 4IK- 3 0  or W04 4 18-30 

I,tl/~or 1 I I Y I  111 ~1iittdr~r11 See 
9904 407-30 

/ , I I / X J I ~ - I ~ I I ~ ~  i~r~t~ri t~rr l .  See 9904 107-70 
I . ~ I / J u I . - ~ I I I I ~ ~  \r~itirl~irii. See 9904.407-30 
.Mnrerr~i/ : .~I . \ I  u \rir~lciclr-ti See 

9904 407-30 
\fr11(,11:11 1111 ~tiror \ 11jr I I I ,~/ .  See 

9904 41 1-30 
.Mnrerci~l-pri( F \ r~ r~ ic i i~~ t I  See 

9904 407-30 

.I.lec~sittrr~~c~~tr I I ~  1 o \ t  See 
9903 302-l(cl  

~fll~'l1lq (11 t,rtlqf' 1 1 l S l  see YYO4 11 1-30 
.Mdr~e t t~p /o \ r~ r  pt3tt \1ot1 plm See 

9904 412-30 
Ve,yoii~ifeti .\irl~i r r ~ i r t t i i  I. :IS used 111 [hi$ 

pan, m a n s  any suhconIract except 3 firm 
fixed prrcrd subcontract rn:~de h \  :I 

contractor (ir \uhcontr ,~ct~r  af'tt'r rece~\ lng 
offer. fro111 nt Ieaht tu 1 1  penon\ not 
assocrated \\ith each olher or \\lth \uch 
contrxtor ilr iubcontr,~ctor. prvvldlng 

i I )  The \ol~ittatli~n lo all conipetlrori 1 3  

identral.  
i 2 )  Prrcc 1s the 0111) consrdcratlon In 

selecting the uhcontrcict~~r trot11 among rhe 
colnp2titori sollc~ted. . I I I ~  

, 3 1  The loac\t ~rlt'cr reccl\cd I I I  

coinpl~ance ulih the st~lrc~tarr~m 1rori1 m o n g  
those solleired I \  accepted 

Vet ii\\<itrl\ ah uwd ~ r i  thls ih~iptcr, 
mean\ the 1i)Ial value r ~ l  rieg~~tr;ited CAS- 
ci)\ersd prllne contracr and \ubco~~tract  
.iu.artIs, ~nclutllng the p~~tcritinl \;iluc i l l  

contrm oprloni. rcicr\i.d during ths 
reporting perlod mrnu\ c:incell:~ttr~n\. 
terlninat~on\. and other related cri.J~t 
trans.iction\ 

Y I J I I I I < I /  : I I ~ I  Scc Wl14 41 2-.30 or 
9904 113-30 

O I I P I . ~ I I ~ I I ~  1ri r~iitc, See 94104 403-70 
Or1,qllld 1 ot?lpi~ltlellr (I/ lo\\ l ~ l l , \ l  

eqii~pvwtr~ See 0004 404-30 

P J I I J ~ J ~  irri 11r~1iefi1 10 .v t  t11et11orl See 
9904 412-30 or YO04 41 3-30. 

P I  oli11~01 See YYO-1 40 1-30 
Rrpou Y r111t1 ~ t r r~~ t~re t~ i r t~ i  r See 

9904 404-30 
Rt'por'r~tig ~ 1 1 ~ 1 ~  See 9904 40 1-30. 
Rt~~rdirril i ~ ~ l i r e  See 0'304 409-?O 
Segtnetir See 'NO4 403-30. 0904 410- 

ii).  9004 41 3-30 or Y9OJ 120-30. 
S'rli-~tr\~rtcr~rc c' Scc 9904 416-30. 
. S r , l t - ~ t ~ \ ~ ~ ~ r i t ~ r  e i I I I I I . ~ ?  See 

YYO4 J lh -30  
.Yfar! 11 ,' ill? See YYOJ 409-30. 
.Yttr~r/: / J I I ~ I ~ ~ ~ J \ . Y .  as uwd in this part. 

Irleans an) concern. firm. pcrson. 
corporation. panncrship. cooperatl\e. or 
crther hui~nerr  enterprlw u hrch, under I5 
I '  S C h i i t h ) ( h )  and the rules and 
r e y I a r ~ ~ ~ n \  of the Slnall Rusinec 
.Ailinrnr\tr;~t~on In Part I2 1 ot T I I ~  13 of the 
Cock o! Fi.der;il I i cgu la r r~~n~ .  I \  detern~ned to 
he , I  \ I I I : I I I  hu\rness concern for the pui-po\e 
of (;o\t.rnnicnl contracting 

.s~ltl~~ld.~t1ltl  l l (  il1~1t-lc11 1 OYI ltl~lllocl see 
WLl  417-10, 

S ' I ~ I I I ~ ~ ~ I ~ I  < ost ,See 9004 407-30 

/lll<,l lllr'iilllrr~ ClJ.Tl 1~/1/t'r~111 e. see  
~1~JOi.iO2-30~;1)I7i.  

s r ~ ~ ! l l r l ! l  s e t  w o q  2111 -2Icl(2~(111 

Suhpart 9900.302-L)cfinitions. 
Esplanatiom, arid Illustrations of the 

'l'crn~s. "Cost Accounting Practice" and 
" C h a n ~ e  to a Cost Accounting Practice" 
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indirect allocation of cost. Examples of cost 
accounting practices mvolving allocation of 
cost to cost objectives are the accounting 
methods or techniques used to accumulate 
cost, to determme uhether a cost is to be 
directly or indirectly allocated to determine 
the composltlon of cost pools. and to 
determme the selection and composit~on 
of the appropriate allocation hase. 

9903.302-2 Change to a cost accounting 
practice. 

Chtcnjie to tr i ,o.rt  ccc.c.orrriririji prtli,rii,e, as 

used in this part, m a n s  any alterat~on In a 
cost accounting practice, as defined in 
9903.302-1. whether or not such practices 
are covered hy :I Disclosure Statement. 
except for the follouing. 

(3)  The ~ n ~ t l n l  adopt~on of a cost ac 
counting practice for the first time :I cost 1s 
~ncurred, or 3 funct~on I S  crcateti, IS not a 
change in cost accounting practice. The par- 
tial or total e l lmna t~on  of a coct or the cost of 
a function 1s not a change In cost accounting 
practice. As used here, f'unct~on i h  an x t ~ v i t y  
or group of act~vities that 1s ~dent~finhle in 

scope and has a purpose or end to be 
accomplished. 

ih)  The rev~sion of a cost accounting 
practice for a cost which previously had been 
~ ~ n m a t e r ~ a l  is not a change in cost accounting 
practice 

Suhpart 9903.302-3-Illustrations of 
Changes Which Meet the Definition of 

"Change to a Cost Accounting Practice" 
(a) The method or technique used for 

measuring costs has been changed. 

I Description Accounting Treatment 

( I  ) Contractor changes 11s actuarial cost method for 
computing pension costs. 

(2) Contractor uses standard costs to account for its 
direct labor. Labor cost at standard was ~ o ~ n p u t e d  hq 
multiplying labor-time standard by actual lahor rates. 
The contractor chanees the computation h y  mult~plying 
labor-time standard by labor-rate standard. 

i I ) ( I )  Before change: The cuntractor computed 
pension costs uslng the aggregate cost method. 

( ? ) ( I )  Before change: Contractor's d~rect  labor cost 
w s  measured with only one component set at 
standard. 
(111 .After change: Contractor's direct labor cost 1s 
11ie;isured ni th  hoth the tlme and rate components 
set at standard. 

(b) The method or technique used for assign~nent of cost to cost accounting periods has heen changed 

Description Account~ng Treatment 

( I )  Contractor chnnges h ~ s  rstabl~shed crlterla for ( I ) i i )  Hefore change: lterns h a ~ ~ n g  acquisition costs of 
capitalizing certain classes of tangible cap~tal assets hetween 5200 ~ ind  $300 per unit were cap~talized and 
whose acqulsltlon costs totaled $1 million per cost tlcprer~atcd ovcr n nu~nher  of cost accounting periodc. 
accounting period. 

( i i )  After change. The contractor charges the value of 
assets costing between SZOO and S100 per unit to an 
ind~rcct expense pool wh~ch  1s allocated to the cost 
c~hlect~ve\ of  the cost accounting penod In \ \ h~ch  the 
cost was Incurred 

(2 )  Contractor changes h ~ s  methods for computing (2Ni) Refhre change: The contractor assigned 
depreciation for a class of assets. depreciation costs to cost accounting periods using an 

accelerated method. 

( 1 1 )  .After change: The contractor assigns depreciation 
cozts to cost accounting periods usmg the stra~ght line 
niethod 

t 3 )  Contractor changes his general method of ( W i )  Before change: The contractor Identified the cost 
determining asset lives for classes of assets acqu~rcd xcounting periods to which the cost of tang~hle  capital 
prior to the effective date of CAS 309. ;issets \ * o ~ ~ l d  he m ~ g n e d  uslng guideline class lives 

p ro~ ided  in IRS Re\. Pro. 72-10 

( 1 1 )  After change: The contractor changes the method 
hy wh~ch  he ~den t~ f i e s  the cost accountmg periods to 
wh~ch  the costs of tanglhlc c a p ~ t d  assets will he 
a \ \~gned .  Hc now uses the expected actual lives hased 
o n  pa\! usage 
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specified date 1s the Funding Agency Balance u5 

of that date. 
(14) l i t ~ i ~ ~ r i l ~ i ~ r e - , ~ ~ ~ i ~ i  i r i~ t r~ i~ i~ r i~ l  c.11 vr I I I O ~ / I I I ( ~  

means any of the several cost  neth hods under 
which actuar~al gal~ls  and losses are ~ncluded as 
part of the unfunded actuarlal Ilability of the 
pension plan, rather than ;IS part of thc nornial 
cost of the plan. 

(15) M(crker wl i r i~  I I ~  i l ~c  (l.rret.s tne:ins the 
sum of the funding agency halance plus the 
accumulated value of any permitted unfunded 
accruals belonging to a pension plan. The 
Actuarial Value of the Assets Inran\ the ~ a l u e  
of cash, investments, perrn~tted unfunded 
accruals. and other property belonging to a 
pension plan. as i~sed hy the actuary for the 
purpose of an actuarial baluation. 

( 16) Mul r r c~np lo~e i~  pCi~.~iot i  plirir nleans a 
plan to which more than one employer 
contributes and which is maintamed pursuant to 
one or more collective hargrrlnlng agreements 
between an employee organ~zation and more 
than one employer 

(17) Norrfo~.feircihle means a rlght to :I 

pension benefit, either ~nunediate or deferred. 
which arises from a11 employee's \ervice. ~vhich 
I S  unconditional. and \vh~ch is legnlly 
enforceable against the pension plan or the 
contractor. Rights to benefits that do not satisty 
this definition are considered forfeitable. A 
right to a pen~ ion  benefit IS not forfeitable solely 
because it may be affected by the employee's or 
heneficiarys death, dlsubility, or failure to 
ach~eve vesting requirements. Nor is a right 
considered forfeitable because it can be 
affected by the unilateral actions of the 
employee. 

( 1  8) h1orttritl I.II.V~ means the annual cost 
attributable, under the actuarial cost method In 
use, to current and future years as of a 
particular valuat~on date. excluding any 
payment in respect of an unfunded :~ctuar~al  
liability. 

(19) Ptry-ir.r-yo~r-,qo ( . I I V ~  ~ t ~ r r l ~ o i l  n~eans  a 
method of recognizing pension cost only \vhen 
benefits are paid to retired employees or their 
heneficiar~es. 

(20) Peri.r~orr plcir~ nieans ;i deferred 
compensation plan established and ~naintained 
by one or more employers to provltle 
systeniatically for the payment of henefits to 
plan p:irticip:ints after their retirernent. provlded 
that the benefits are p n ~ d  for life or are payable 
for life at the option of the employees. 
Additional benefits such as permanent and tot;il 
disability and death payments, and survl\orship 
payments to beneficlarlec of deceased 
einployees m:ly be an integral part of a penaion 
plan. 

(2  1 )  Peiisrotr pliur ~ t t r r t ~ i ~ ~ p o ~ ~ r  means any 
employee or former employee of ;in employer. 
or any member or former member of an 
employee organization, who I S  or ma) become 
eligible to receive a benefit from a penslon plan 
which covers employees of such employer or 
members of such organization who have 
satisfied the plan's participation requlreinents, or 
whose heneficiariec are receiving or may he 
eligihle to receive any s ~ ~ c h  benefit A 
participant whose employment status with the 
employer has not been terminated is an active 
participant of the employer's pellslon plan 

(22) Peinrirreil u~ i f~ i r~de t l  111 i i.ilcil rneans 
the amount of penslon cost for nonqual~lietl 
defined-benefit penslon plans that I S  not 
requ~red to he funded under 9904 112-5O(t1)(2) 
The Accumulated V;ilue of Permitted Unfundcd 
Accruals means the vdue .  :IS of the measure- 
ment date, of the permtied unfunded accruals 
adjusted for 11nputt.d earnings and for bentfits 
p a d  by the contractor. 

123) 1'1 P ~ ~ J J I I C ~ U ~  r.rc,ilit mean\ the amount 
fundcd 111 e\cess of the pcnslon coht :iss[gned to 
a c o ~ i  ; I C C ~ I I I I ~ I I I ~  pcr~cid that 1 9  carr~ed foruard 
for f~ , tu re  reiognltton The Accumulated Value 
ot Prcp:iy~nent Crctlits Inems thc \ a l~ i c .  ;I\ of 
the Iticururtnlcnt d;ite. of the prep!  rnent 
credlth ,~dlu\tetl for Interest at the \ aluat~on rate 
:~nd (Iecre;is~~I tor ;iinountv u'ied to 11111d pensloll 
costs or I~:lhil;t~t.i. u herher a i s ~ y n h l c  or not 

t 24)  ~ ' l f I J 1 ' 1  l('(1 /li2f!i2/it 1 o.\t liif't/lod Jlleans 
c i thc~ ( i i  .in! cif the sc\er:il actuarial co\t 
n ~ c t h ~ i d \  \L h ~ c h  dihtrhute 11ie ehti~nritcd total cost 
of all o l  the ernployee\' prmpectl\e hentilt\ 
over .I pcr~nd of )ears. usually thelr \ \ o rk~ng  
c:ireer\. or 1 1 i 1  ;I I I I O ~ I ~ I C ; I ~ I ~ ~  ot the accrued 
benefit c o \ ~  nicthotl th,ir con\lder\ prolected 
CoInp~llsiltlOII 1e\c1s, 

25) ~ i i i i l ~ / i c i i  pcrivioi~ p1i111 nie;in 3 

p e n ~ o n  1pla11 compriclnp ;I definlte uritten 
p r o g r m  ci~~nniunlcated to and for thc 
e u c l u ~ ~ \ e  benefit [if cniplri)ee\ w h ~ c h  meets 
the ci ~ t c r i : ~  clwnied c'iscnt~ol h )  the Internal 
Kevei~uc S e n  Ice ,I\  re! tortli In tile Internal 
Keveiiue Code lor prelcrentlal t:~x trcntnlent 
regarding conrr~but~ons ,  ~n \c s tn~en t s .  :ind 
distr~liut~onr .An) other p lm I \  a 
Noncludifietl Pen\ion PIXI. 

! hl The tollr>\\ In; ~nodllications of 
t e r m  dcftned elsewhere In t h ~ s  Chapter 90 
are aplil~c~ihle to thls Standard. None 

henelit penslon plans other than those accounted 
for under the pa)-as-you-go co\t method. the 
pens~on cost I \  :~ss~priable only if the sum of ( I )  
the u n ~ l ~ ~ i n ~ r c d  port~ons of ;is\~gnabl' nnt'unded 
act~r:~rlal I~nhilit! developctl nntl alnoitlzed 
l i ~ ~ r \ u ; ~ n t  to 1)001 412-5(1i;i)( I ), and ( 2 )  the 
~tn;~s\~gn;rhle portions of unfunded a c t u a r d  
I~ah~ l i ty  wparately ~tlentltied rind ~naint:unetf 
p~~r \uan r  to '1404 412-50(a)(2) equals the total 
unlunded ;~ctu:ir~al l ~ a h ~ l l t y  

! (1) .A 1101 I I ~ I O I I  11/ ~ I I S I I I ~ I  I o ~ r .  Pension 
coils :~q\igned 10 3 cost a ~ c ~ u n t i n g  per~otl are 
;illocahle tu ~nter~nedia te  and final cost 
i ih lect~\e \  only if they meet the requlrernents 
for ullocation In 9904 412-50(d). Penslon 
ctiils not Ineetlng these requlrernents may not 
he recissi~ned to an) future cost accounting 
period. 

0004.412-50 Techniques for application. 
i i i i  ( ' f~~i i /~ur i~rrrv  I I ~  /~aiicroir c . i ~ r r  ( 1 j The 

t o I l n \ \ ~ n ~  port~ons ot unfunded :ictuar~al liability 
shall lit. ~n:ludetl :I> a acparately ~tlentificd pan 
of rhr penston c o ~ t  of 3 cost aciountlng perlod 
antl shall be ~nciuded In equal annual 
~nstall~nenri Each ~nstallrnent shall conslst of an 
anion~zed port~on 01' the unfunded actuarial 
Ilahllity plus an Interest equ~valent on the 
unninort~zed portion ot such liahillty. The 
pellod of a rnon~za r~on  shall be est;ihliShed ns 
fol1o\v\: 

( I )  If slnortlzatlon of ;in unfunded 
actuar~al liah~llty has hegun prlor to the date thls 
Standard f ~ r r t  becomes :ipplicahle to a 
contractor, no change In the arnortlzatlon perlod 
is required I?! thls Standard. 

( i l l  If alnortlzatlon of an unfunded 
actuarlal I ~ ; ~ h ~ l i t y  113.5 not begun prlor to the date 
this Standard first becomes applicable to a 
contr;i~tor, the :irnon~zar~on period shall begin 
\\lth the perlod In which the Standard becomes 
appl~cahle and shall be no more than 30 years 
nor I r s  than I0 years. However. ~f the plan 
\ \ a \  In cxlstence 3s of January 1 .  1074. the 
an~or t i za t~o~ i  pcr~od shall he no niore than 40 
> e a r  nor I r \ \  than 10 years. 

( 1 1 1 )  Each Increase or decrease In 
unfunded ;ictuar~al l~nhillty resulting from the 
~ n s r ~ t u t ~ o n  of nen ppenFlon plans. from the 
;~dop t~nn  of ~niproveinents. or other changes to 
pcn\~on plan7 subsequent to the date this 
St;intlard f~ r s t  becomes nppl~cablc to :I 

contractor sIi:~ll be anlortlzcd o \ e r  no niore than 
30 !.em nor I t ' >  than I0  qe:irs. 

( I \  It any as\urnptions ;Ire ch;inged during 
all ;niiortl/:ltlon jier~otl. rile resulting Increase or 
dccrenje In ~~nfundcd  :icru;~rial I~ahillty shall be 
sepai-;ltel> :iniorrirctl o w r  no Incirc than 30 
)ear\ nor less than I0 years 

! v )  Actunr~nl and losses shall he 
~dentificd \epnrateiy from unfunded actuarlal 
I ~ ; ~ h i l l t ~ ~ s  that are bemg alnon~zed pursuant to 
the p r o \ i ~ ~ o n s  of t h ~ s  Standard The accounting 
treatment to he atforded to such guns  and losses 
h a l l  he In accordance with Cost Accountmg 
Standard W0-1 41 3 .  

1 \ 1 1  Exch inc rea~e  or decrease In 
untuntlcd x t u a r ~ a l  liahillty result~nf from an 
:ir\lgnahlc cost deficit or cretl~r, respecr~vely. 
rhdl  hc ;in~ortized o \ c r  a per~od of 10 years. 

iv111 Each Increase or decrcasc in 
unl'un~letl acfunrial liahility re iul t~ng from ;I 

cli:inge In act~~:ir~:iI cnst n~ethod,  ~ n c l u d ~ n g  the 
a \wt  v:llu:it~un n ~ e t l i ~ d .  \hall he .~n~ort t re t l  over 
:I ~ ~ I - I O I I  of I0 t[ i  30 >ear \  T ~ I \  prn\1\11)11 \hall 
not ; ~ f f e ~ t  1hc r ~ ~ q u ~ r c ~ n c n l ~  uf W03 3112 t i r  ;~dlust 
prc\ ~~iuhl! pr~ced contract  

( 2 . 1  Except ;is provided In Y004.113- 
50it1)(71. any portlon of  unfunded actuarlal 
I~ahility :~rtr~butable to either ( 1 )  penslon costs 
;ippl~cnhli. ro prior years that he re  Specifically 
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unallowcible in accordance with then existmg 
Government contractual provisions or ( ~ i )  
penslon costs assigned to a cost accounting 
period that were not funded in that per~od. shall 
be separately identified and eliminated froin any 
unfunded actunr~al l~ability being alnortized 
pursuant to paragraph ( a ) (  I )  of t h ~ s  subsection 
Such p o ~ ~ ~ o n ~ ) f  unfunded actuarial liabil~ty 
shall he adlusted for Interest at the v:~luation rate 
of Interest The contractor may elect to fnnd. 
and therehy reduce. such portions of unfunded 
actunrial liabilit>t and future interest adjustments 
thereon. Such fund~ng shall not be recognized 
for purpoxs  I$ 9904.4 I 2-50(d). 

(3) A contractor shall estclblish and 
consistently follow a pollcy for selecting 
specific amortization per~ods  for unfunded 
actuar~nl l iab~l i t~es .  if any. th:it are developed 
under the :ictuarral cost niethod 111 use. Such 
policy may give consideration to factors such as 
the slze and nature of the unfunded actuar~al 
liabil~ties. Except as prov~ded In 9904.4 12- 
50(c)(2) or 9904.41 3-50(c)( I?),  once the 
amoitizat~on period for a portlon of unfilnded 
actu;ir~al l iab~lity is selected, the arno~tiznt~on 
process shall continue to complet~on 

( 4 )  Any amount funded in excess of the 
penvon cost assigned to a cost accounting 
period shall be accounted for us a prepayment 
credit. The accumulated value of such 
prepayment credits \hall hc adlusted for interest 
at the valuation rxte of interest until appl~ed 
towards pension cost in ;I future xcount lng 
period. The :~ccumulated value of prepaynient 
credits shull be reduced for ponlons of the 
accuniul:ited \ d u e  oi' prepclylnent credits used 
to fund pension costs or to fund portions of 
unfunded nctuar~al liab~lity separately identified 
and niaintained In accordance with 9904.412- 
SO(aI(2). The nccumuluted value of any 
prepayment cred~ts  shall be excluded from the 
actuarial value of the assets used to compute 
penston costs for purposes of this Standard and 
Cost Accounting Standard 9904.413. 

( 5 )  An exclse tax assessed pursuant to a 
1;iu. or rcgulmon hecauae of excess. 
inadequate. or delayed funding crf a pension 
plan 1s not :I component of pension cost, Income 
taxes pcnd froni the fund~ng agency of a 
nonqualihed iief~ned-benefit penslon plan on 
earnings or ot1ie1- asset appreciation of auch 
fundlng agency sl~all  be treated as an 
ad~nin~stratlve expense of the fund and not as a 
reduct~on to the earnings assunipt~on. 

((1) For purposes of this Standard, 
defined-henefit pension plans funded 
exclusively by the purchase of ~ndividual or 
group permanent Insurance or annuity contracts, 
and thereby exempted from ERISA's minimum 
funding require~nmts. shall bc treated as 
definetl-contrib~~t~on pension plans. However, 
all other defined-benefit pension plans 
admin~stered \vhully or in part through insurance 
company contmcts shall be subject to the 
provisions of this  Standard relative to 
delinetl-benefit pension plalis. 

( 7 )  If a pension plan is supple~nented by a 
separately-fi~~ided pi311 which prov~des 
retire~nent benef~ts to all of the participants In 
the b a s ~ c  plan. the t u o  plnns sliall be considered 
as a s~ng le  plan for purposes of this St;indartl. If 
the effect of the comb~ned plans IS to provide 
defined-benefits for the plan part~cipnnts. the 
combined plans shall be treated as a 
defined-benefit plan for purposes of this 
Standard. 

(8)  A ~iiultie~nployer pen\ion plan 
estnblished pursuant to the terms of a collectwe 
h a r g a ~ n ~ n g  agreement shall be cons~dered to be 
a defined-contr~butlon penslon plan for purposes 
of t h ~ s  Standard 

(9 )  A pension pin11 appl~cable to a 
Federally-funded Research and Developnient 
Center (FFRDC) that is part of a State pension 
plan shall be considered to be a defined- 
contribution pension plan for purposes of this 
Standard. 

(h)  Mrcirit~.e~~ioir ((f'pc~~iriofr cosr. ( I )  For 
defined-benefit pension plnns other than those 
accounted for under the pay-as-you-go cost 
method. the arnount of pension cost assignable to 
cost accounting periods chnll he measured b) an 
~m~nediate-gain  :~ctuar~al cost method. 

( 2 )  Where the pen\lon benefit is a funcr~on 
of salaries and wages. tlie ~ior~ii:il cost shall he 
coinputed using a projected henciit cost inetliotl 
The norrnal cost for tlie projected henefit shall 
he e x p r ~ s e d  e~ the r  a a perccnt;ige of p:ryroll 
or us an annual accrual based on the wrvlce 
nttr~hution of the benef~t formula. Where the 
penslon benef~t is nor a funct~on of salaries and 
wages, the riorliial cost shall he hascd on 
employee service. 

(3)  For defined-heneflt plans accounted 
for under the pay-ac-)nu-go coct method, the 
m o u n t  of peneion cost nsslgnnhle to a cost 
accounting per~od shall he ~neasurcd as the sum 
of: 

(i) The net m o u n t  for any p e r ~ o d ~ c  
benefits paid for that period. :rnd 

( i i )  The level annual installment required 
to anio~tize o\cr  1.5 yens\ :my ;~niiiunts p a ~ d  to 
irrevocably settle ;III ohl~gation for- pcr~oilic 
Ihenef~ts d u ~  111 ~[ l r rent  or jilt11i.c co\t ; ~ C C O I I I I I I I I ~  

per~ods. 
(4) Actu;irial x~un ip t i ims  shall ref!ect 

long-term trends so ns to ~ i ~ o l i l  distnrt~ons 
caused by short-ter111 f1uctil;ltions 

(5) Pension cost shall he haw1 on 
pro\~sions of exist~ng pension plans. This shall 
not preclude contractors from making salary 
projections for pla~is whose benefits are based 
on salaries and ~bages. or froni considering 
improved benefits for plans which provide that 
such iinproved benefits must be made. 

(6)  If the evaluation of the validity of 
xtuarlal assumptions shows that any 
;LSSUIIIP~LOIIS ucre  not reasonahle, the contractor 
shall: 

( I )  Identify thc riialor cailses for the 
resultant actu;ir~;il g:llns or losse\. and 

( 1 i 1  I ' r o ~ ~ d c  ~nlorniatlon as to the has~s  :ind 
rationale used for rctain~ng or re\ lslng such 
nssu~nptions for use 111 the ellsulng cost 
accounting per~od(s) .  

(c) A,wi,q~i~iietir of p~t i .~tot i  c o ~ r .  ( I ) 
Amounts funded in excess of the pension cost 
coniputed for a cort :iccounting period pursuant 
to the provisions of t h ~ s  Standard shall be 
accounted for as ;I prcpayrnent cred~t  and 
carried forward to future account~ng periods. 

(21 For qualified defined-benefit pension 
plans. the pension cost computed for a cost 
occountlng period is assrgiieil to that penod 
subject to the follo\cing :~dlust~ncnts.  In order of 
application: 

( i )  Any ;iniount of coniputed pension coet 
that is less than zero sh;dl he ;is\~gned to futurc 
accounting per~ocls 3s a i  ass~gnnhle cort crcdit. 
The amount of penrlon cost ashlgncd to the 
per~od shnll hc 7ero. 

(iil When the pensloll cost equal\ or 
exceeds the ass~gnahle cost I ~ ~ n ~ t a t i o n :  

( A )  The amount of cornputcd pension cost. 
adjusted pursuant to p:~rcigrilpli (c)(2)(1) of t h ~ s  
subsection, shall not exceed the ass~gn:ible cost 
limtation. 

( B )  All amounts descr~hed In 9904.412- 
50(a)( 1 )  and 9904.4 13-50(a). which :]re 
required to be an~ortizetl, shall he considered 
fully amortized. and 

( C )  Except for ponlim\ of unfunded 
actuarial Iiahil~ty sep;lrately ~dentified and 
maintained in accordance w ~ t h  9904.413- 
50(a)(2).  any portion of wifunded actuarial 
I~ahility. which occurs in the first cost 
xcount ing period after the penslon cost has 
been limited by the assignable cost linutation, 
shall he considered an ac t i~a r~a l  p i n  or loss for 
purpoces of this Standard. Such actuarial gain 
or loqs shall c ~ c l u d c  :In> increase or decrease In 
unfunded actuxi:il li3h1llty result~ng from a plan 
amendment. change in ~~ctunr~: l l  assumptions. or 
clianpr: in  ac tu;~r~nl  cost ~iictliod effected after 
the pen\lcin coat lins hccn I~n~l te t l  h) the 
ass~pnahle cost l~~nl ta t lon 

( I I ~ )  .An! ;i~nount oi'coniputed penslon cost 
of a qunliiieil pcns~on p1:11i. d jus t ed  pursuant to 
pmgraphs  i c ) t l ) i i )  ~mtl (11) of thia subsection 
that exceeds the suin (if (A1 the maximum tax- 
deductible amount. determined 111 accordance 
with ERISA, and ( H I  thc r~ccuniulated value of 
pwpaylllent crcdits \hall be assigned to future 
a c c ~ u n t ~ n g  periods ;is ;in ass~gnable cost delicit. 
The amount of pensio~i cost assigned to the 
current per~otl shall not exceed the sum of the 
~n : ix in im tax-driluct~ble amount plus the 
accu~nulateil w l u e  of prepayment credits. 

(3) The cost of nonqualified detined- 
henefit pension p1ms sh:lII be asc~gned to cost 
xcount ing perlodr 111 the same manner as 
qualified plans (\\it11 tlie exception of paragraph 
( c ) (2 ) (11 i )  of tl i i ,  \ ~ l h \ e c t ~ n ~ i )  under the follow~ng 
colltlltloll\: 

( 1 1  The continctor. in disclosing or 
e\t:~hI~sliing 111 cost accounting practices, elects 
to lha\,e a plan so ;iccountctl for. 

( ~ i i  The plan 15 Sunded through the use of a 
I'unding agenc): and. 

(111) The right to ;i pension benefit 1s 
nonforfemble and is conimunicated to the 
partic~pants. 

(4)  The costs cif nonqunlified defined- 
henefit pension pirins that do not meet all of the 
requirements in '11104.412-50(c)(.i) shall be 
assigned to cost accounting periods using the 
pay-as-you-go c o t  method. 

(5)  An) portion of penslon cost co~nputed 
for u cost accounting period that exceeds the 
m o u n t  reqir~retl to be funded Ipursunnt to a 
walvcr granted undcr the pro\ ~s ions  of ERISA 
shall not be ass~gnetl to the current per~od.  
Ihther.  such excess sh;ili he treated as an 
assignable c~is t  delicit. except that it shall be 
asb~gnetl to futurc cost accounting per~ods using 
the same amrrti7ntion pe r~od  as used for ERISA 
pLlrp~1ses. 

((1)  A / l r ~ c ~ , ~ r ~ o i ~  of pivl.ciotr i o.vr.~. The 
amount of pension cost assigned to a cost 
:iccounr~ng perloil nllocared to intermed~ate and 
final cost ohlect~ves shall he l~rnited accordmg to 
the followng cuteria: 

( 1 )  Except for nonqualified defined- 
henefit plans, the costs o f  3 pension plan 
assigned to :1 cost accounting period are 
;illocable to thc extent that they are funded. 

( 2 )  For nonqual~fied ilef~ned-benefit 
~ C I I S ~ O I I  p1;ins 11131 nieet tlie criteria set forth at 
0~104 .412-50(c )~3~ .  penslull costs ;~s s~gned  to a 
coct ; I C C ~ I I I I ~ I I I ~  p e ~ - i ~ i l  ;ire I ' L I I I ~  ;~Ilocable if they 
arc fu~idctl at a level at least equal to the 
percentage of the w~np lemen t  (i .e. .  100L7r niinus 
tax rate = percentage of assigned cost to be 
funded) of thc highest p u h l ~ h e d  Federal 
corporate Incollie tax rate 111 effect on the first 
day of the coct :iccountlng period. If the 
contractor is not subject to Federal incolne tax, 
the :issigned cost\ are allocuble to the extent 
such costs are funded. Funding at other levels 
and henefit payments of such plans are subject 
to the follo\v~ng: 
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percentage of payroll for all empioyees covered 
by the plan. One of the segments (Segment Y) 
is entirely devoted to Government work. The 
contractor's policy is to place junior employees 
in this segment. The salary scale assumption for 
employees of the segment is so different from 
that of the other segments that the pension cost 
for Segment Y would be materially different ~f 
computed separately. Pursuant to 9904.413- 
SO(c)(?)(iii), the contractor must compute the 
penslon cost for Segment Y as if it were a 
separate pension plan. Therefore, the 
contmctor murt allocate a portion of the market 
value of pension plan's assets to Segment Y in 
accordance \vlth 9904.413-50(c)(.5). 
Memorandum records ma). be used In making 
the alloc:it~on. However, because the necessary 
records only exist for the last five years. 
9904.4 13-50ic)(S)(ii) permits an inltial 
allocnt~on to be made as of the earliest date such 
records are available. The initial allocation 
must be made on the basis of the immediate gain 
actuar~al cost method or  neth hods used to 
calculate prior years' pension cost for the plan. 
Once the assets have been allocated, they shall 
be brought forward to the current period as 
described in 9904.413-SO(cj(7). A portion of 
the undiv~detl actuarial value of assets shall then 
be allocated to tlie segment based on the 
segment's proporrion of the market value of 
assets in accordance \vith 9904.4 13- 
SO(c)(5)(iii). In future cost accounting periods, 
the contractor shall make separate pension cost 
calculations for Segrnent Y based on the 
appropriate salary scale assumption Because 
the factors comprlslng penslon cost for the other 
nlne segments are relatively equal, tlie 
contractor may compute pension cost for these 
nine segments by using composite factors. As 
required by 9904.413-50ic)iI 1, the base to be 
used for allocating such costs shall be 
representative of the factors on which the 
penalon benefits are based. 

(3)  Contractor E has a defined-benefit 
pension plan which covers employees at twelve 
segments The contmctor uses composite 
actuarial assumpt~ons to develop a pension cost 
for all segments. Three of these segments 
primarily perform Government work: the work 
at the other nlne segments is primar~ly 
commercial. Employee turnover at the 
segments performmg commercial work 1s 
relatively stable. However, employment 
experience at the Government segments has 
been very volatile; there have been large 
fluctuations in employment levels and the 
contractor assumes that this pattern of 
employment will continue to occur. It is evident 
that separate termination of employment 
assumptions for the Government segments and 
the commercial segments will result in 
materially different pension costs for the 
Government segments. Therefore, the cost for 
these segments must be separately calculated, 
usmg the appropriate termination of employment 
assumpt~ons for these segments ~n accordance 
with 9904.413-50(c)(2)(iii). 

(4)  Contractor F has a defined-benefit 
pension plan coverlng employees at 25 
segments. Twelve of these segments primarily 
perform Governnient work: the remaining 
segments perform primarily commercial work. 
The contractor's records show that the 
termination of employment experience and 
projections for the twelve segments are so 
different from that of the average of all of the 
segments that separate pension cost calculations 
are required for these segments pursuant to 
9904.413-SO(cj(2). However, because the 
termlnat~on of employment experience and 
pro,jections are about the same for all twelve 

segments. Contractor F ma). calculate a 
composite pension cost for the twelve segments 
and allocate the cost to these segments by use of 
an appropriate allocation base in accordance 
with 9904.413-50(c)( I).  

(5)  After this Standard becomes applicable 
to Contractor G. it acquires Contractor H and 
makes ~t Segrnent H. Prior to the merger, each 
contractor had its own defined-benefit pension 
plan. Under the t e r m  of the merger. Contractor 
H's pension plan and plan assets were merged 
with those of Contractor G.  The actuarlal 
assurnptlons, current salary scale, and other plan 
characteristics are about the sanic fur Segment 
H and Contractor G's other segments. Howe\ t r .  
based on the same benefits at the tllne of the 
merger, the plan of Contractor H had ;I 

disproportionately larger unfunded actuarial 
liability than did Contractor G's plan. Any 
combining of the assets and actuarial li;~billties 
of both plans would result in mrlterially different 
pension cost allocation to Contractor G's 
segments than if pension cost were computed 
for Segment H on the basis that it had a separate 
pension plan. Accordmgly, pursuant to 
9904.413-.50(c)(3). Contractor G must allocate 
to Segrnent H a portion of the assets of the 
combined plan. The amount to be allocated 
shall be the market value of Segment H's 
pension plan assets :it the date of the merger 
determined in accordance with 9904.413- 
.50(c)(5), and shall be adjusted for suhsciluent 
recelpts and expenditures applicable to the 
segment In accordance w ~ t h  Y904.413-50(c)(7) 
Pursuant to 9904 41 3-40( bN 1 ) i~nd 9004.41 3- 
SO(c)(S)(iii), Contractor G must use these 
amounts of assets ns the basis for determining 
the actuarial value of assets used for calculating 
the annual pension cost applicable to Segment 
H. 

(6) Contractor 1 has a defined-benefit 
pension plan coverlng employees at seven 
segments. The contractor has been making a 
composite penslon cost calculation for a11 of the 
segments. However, the contmctor deternnnes 
that, pursuant to this Standard, separate pension 
costs rnust be calculated for one of the 
segments. In accordance wtli 0'104 413- 
50(c)(9), the contractor elects to :rllocate 
pension plan assets only for the active 
participants of that segment. The contrxtor 
rnust then create a segment to accumulate the 
assets and actuarial accrued habilities for the 
plan's inactive participants. When actlve 
participants of a segment become inactive, the 
contractor must transfer assets to the segment 
for inactive participants equal to the actuarial 
accrued liabilities for the participants that 
become inactive. 

(7) Contractor J has a defined-benefit 
pension plan covering employees at ten 
segments. The contractor makes a composite 
pension cost calculation for all segments. The 
contractor's records show that the termination of 
employment experience for one segment. which 
1s performlng primarily Government u ork, has 
been sign~ficantly different from the average 
termmation of employment experience of the 
other segments. Moreover, the contractor 
assumes that such different experience w ~ l l  
continue. Because of this fact, and because the 
application of a different termination of 
employment assumption would result in 
significantly different costs being charged the 
Government, the contractor rnust develop 
separate pension cost for that segment. In 
accordance with 9904.417-50(c)(2)(i1i). the 
amount of pension cost must be based on an 
acceptable termination of employment 
assumption for that segment; however, as 
provided in 9904.413-50(cNlO), all other 

assumptlonz for that segment may be the same 
as those for the remalnlng segments. 

( 8 )  Contractor K has a five-year contract 
to operate a Government-owned facility. The 
employees of that facility are covered by the 
contractor's overall qualified defined-benefit 
pension plan which covers salaried and hourly 
employees at other locations. At the conclusion 
of tlie five-year period, the Government decides 
not to renew the contract. Although some 
emplojees are hired by the successor 
contractor. bec:iu<e Contractor K no longer 
operates the fiicllit). ~t meets the 9904.41 3- 
3O(a)(20)(ili) t ief in~t~on of a segment c los~ng.  
Contractor K rnuzt compute the actuarlal 
;iccrued l i nb~ l~ ty  for the pension plan for that 
f:ic~lity using tlie :rccrued benefit cost method as 
of the date the contract expired in accordance 
with 9904.41 3-50(c)( 12)(ii. Because ninny of 
Contractor K's employees are terrnlnated from 
the pens~on plan, the Internal Revenue Service 
consdera it to he 3 partial plan termination. and 
thus requires that the terminated employees 
hecome fully vested In their accrued benefits to 
the extent such benefits are funded. Taking this 
mandated benefit Impro\eltient into 
considernt~on in accordance with 9904.4l3- 
SO(cj( l l ) ( iv) .  the actuary cnlculates the 
;~cluar~al  accrued liability to be S 12.5 m~llion. 
The contractor I ~ L I S ~  [hell determtne the market 
value ( IS  the Ipen\lon pl;iri assets allocable to the 
PI .'I' , L I  tty, ~n accortlmicc wtth L)90-t.413-50(c)(5), 
:I\ of the date :yreed to by the contracting 
p x T ~ e ~  pursuuit to 9904 i l 3 -50 (c ) ( I ? ) ( i i 1 ) ,  the 
date the c o n t ~ ~ c t  exp~red.  In  making thls 
tlrtermin;rt~on. the contractor 1s able to do a full 
historical reconstruction of the market value of 
the assets allocated to the segment. In this case, 
the market value o l  tlie segment's assets 
amounted to $13.8 mil l~on.  Thus, for this facility 
the value of pension plan assets exceeded the 
actuarial xc rued  liab~lity by $1.3 million. 
Pursuant to 9904.3 13-50(c)( l?)(vi), this ntnount 
mdicates the extent to w h ~ c h  the Government 
over-contr~hutcd to tlie penslon plan for the 
.\egnient and, accord~ngly, 1s tlie amount of the 
:idjustnient due to tlic Governnient. 

(0 )  Contr:ictor L operated a segment over 
the last t i w  years durlnp whlch 809r of its work 
was performed under Government CAS- 
covered contracts. The Government work was 
equally divided each year between fixed-price 
and cost-type contracts. The employees of the 
facihty are covered by ;I funded nonqualif~ed 
defined-benefit pension plan accounted for in 
accordance with 9904.412-5O(c)(3). For each 
of the last five years the lighest Federal 
corporate income tax rate has been 30%. 
Pension costs of $ 1  rn~llion per year were 
computed using a projected benefit cost method. 
Contractor L funded at the complement of the 
tax rate ($700.000 per year). The penslon plan 
assets held by the fundlng agency earned 8% 
each year. At the end of the five-year period, 
the funding agency balance; i.e., the market 
value of inveqted :issets. uas $4 4   nil lion. As of 
that date, the accumulated value of perniitted 
unfunded accruals: l .e. ,  the current value of the 
S300.000 not funded each year. 1s S 1.9 million. 
As defined by 9904.4 13-30(n)(2O)(i). a segment 
c lo s~ng  occurs when Contractor L sells the 
segment at the end of the fifth year. Thus. for 
this segment. the market value of the assets of 
the pension plan determined in accordance with 
9904 413-30(a)( 10) is Sh.3 niillion, which IS, the 
sum of the funding account balance ($4.4 
million) and the accumulated value of permitted 
unfunded accruals ( S  I .9 million). Pursuant to 
9904.413-50(c)(12)(ij, the contractor uses the 
accrued benefit cost method to calculate an 
actuarial accrued liability of S.5 million as of that 
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date. There is no transfer of plan assets or 
liabilities to the buyer. The difference between 
the market value of the assets and the actuarial 
accrued liability for the segment 15 $1.3 mill~on 
($6.3 million - $5 ~ n i l l ~ o n )  Purruant to 
9904.413-50(c)( 12)(vi). the adjustment due the 
Government for its 80L? share ol prcv~ously- 
determined penslon costs for CAS-co\eretl 
contracts is S 1.04 rn~llion I 80'7 time\ i l 3 
million). Becnusc contrxtor- L ha\ no urhrr 
Government contracts the $1.04 nni l~on I <  n 
credit due to the Government 

(10) Asurne  the same facts as In 
9904,413-hO(c)('i). escept that Contractor L 
contmues to perfor111 ~ubs r :~n t~ .~ l  Government 
contract work through other segrnenrs After 
considering the a m ( ~ ~ r n t  of the ndlust~nent 2nd 
the current level of contracts. the contr:~ct~ng 
officer :lnd the con t r :~c t~ r  establish an 
amortization schedule so that the S I 04  ni~lliori is 
recognized as credits :1ga111st ongo~ng  c ~ n t r ; ~ c t s  
in five level annual ~nstallments. ~ n c l u d ~ n g  an 
interest adjustment h:ircti on the Interest 
assumption used to compute pens1011 costs lor 
the contlnulng contracts T h ~ s  ,unolll/atlon 
schedule satisfies the requlsenlents (11 0004 41 3- 
50(c)( 12))fvii) .  

( I  I 1  Assume the .s:lmc f';~cts :I\ rn 
'9904.413-60(c1(L~) A\ p r t  of the rrmsfer of 
ownership. Contractor L d s o  rran\ter.; a11 
pension liabilitw m d  a i e t s  ot rile \t, s ~ ~ n i c n t  to 
the buyer. Pursuant to 'JL)O1 41 3-50(e)( 12)(vl .  
the segment c lo s~ng  ntllustment amount lor the 
current p l o d  IS 1r;in\1;.rred to tlie huler ;~nd  I \  

suhsunied in the fu~ure  pe1is1011 co\t ; ~ e c u u n t ~ i ~ g  
of the huyer I t  the translcrrctl I ~ a b ~ l ~ i ~ c \  mtl 
assets of the segllienr :ire ~nergctl I I I ~ ~ I  tlic 
buyer's pens~c~n plan \vIi~ch has II ii~flerent m t ~ u  
of market value ofpen,sron plan assets to 
actuarial accrued liahilit~es, then pension costs 
must be separately computed in accordance 
with 9904.41 3-50(c)(33 

! 12) C o n t ~ ~ c t o r  h1 sells ~ t s  only 
government segnicnt. Through a col1tr:ii.t 
notation, the huyer ;lssunies r e s p o n \ ~ l ~ ~ l ~ t )  for 
performance of the seg~iient's go\crniiicnt 
contracts. Just prlor to tlie sale. the ;~ctuar~al  
accrued l i a b ~ l ~ t y  under the actciar~al cost method 
in use IS $1 8 mill~on m d  the market value uf 
assets allocated to [lie wgment of S22 m ~ l l ~ o n .  
In accordance w ~ t h  the sales agreenient. 
Contractor M IS  requ~red to transfel- S70 m ~ l l ~ o n  
of assets to the new pIa11. In deterln~iiing tlie 
segment c lo s~ng  adjust~nent under 9904 41 3-  
50(c)( 12) the actuarial accrued liabillt) and the 
market value of assets are reduced by the 
amounts transferred to the buyer hy the hale. 
The adjustment amount, which 1s the difference 
between the remaining assets (52 I I I I ~ ! I O I ~ )  and 
the remaining actuarial liahiliry (SO). is 57- 
million. 

f 13) Contractor K hc~s three wgnicnts that 
perform primarily governlnent wurh :~nd has 
been separately calcul:it~ng pension coats for 
each segment. As part crf a corporate 
reorganizat~on, the contractor cloie\ the 
production f r~ci l~ty  for Segment A and transfers 
all of that segment's contrncts and employers [ti  

Segments B and C.  the t\\o r e m ; ~ i n l n ~  
government segments The pensic111 a a c r  from 
Segment A are allocated to the remnnlng 
segments base0 on [he ;~ctuar~al  ; I C C ~ I I C ~  l ~ i ~ h ~ l i r y  
of the transferred employers. Because Segment 
A has discont~nued operations. :I segment 
closing has occurred pursuant to W04.413- 
30(a)(?O)(ii). Ho\vever, hecauhe all pension 
assets and liabilities have hcen traniferred to 
other segments or to successors In intrrest of the 
contracts of Segrnent A. nil ~ r i i n ~ c d ~ a t e  per~od 
adjustment is not required pursuant to 0004.413- 
50(c)( 1 2 ) ( ~ ) .  

9'104 413-5O(c)( 12)(v1). the $30 million 
xhustment amount IS reduced b> the 515 rn~llion 
excise tax. Pursuant to '1904 4 I '-SO(c)( l2)(vi). 
;I i h x e  of the $15 m~llion net adjustment ($30 
rn~ll~iin - 5l.i mi l l~on)  ~l ia l l  hc :illocated. without 
Iirii~r:~~~cin. 3s ;I credit [(I C A S - ~ o \ e r e d  contracts 

I I'll ,A\surne that. 111 additloll to the facts of 
'iL)04 41 3-601c)I 1 XI. C'on1r;icror Q ha\ an 
;iciltlnul;~tetl \ . ~ l u c  of prcpnynient cred~ts  of SIO 
m1l1101i Contr:~ctor Q has 53 1111111o11 of 
~ ~ ~ ~ f u n d e t i  .ictc~ar~;d l i a h r l ~ t ~  sep:ir~~tel! ldentlfied 
2nd inamtuncd pursuant to 9004 412-50(a)(2).  
The assets used lo deteriii~ne rhr :idju\tment 
;Irnr,unt c i l ~ ~ : ~ l  571( rn~lllon T l i ~ \  amount is 
dcterlnined as ihe m:lrker \nlilil of :ls\eti (SXS 
1111111on1 rn111us ihe accuniul,~~cd \;rlue of 
I W ~ : I > I I I C I I ~  credits (510 ~ ~ i ~ l l i ~ i n )  plur the port~on 
of unfuntlctl L~e tu :~ r~a I  11ah1I1t> n l :~~n ta~ned  
p\lr<u:m to 0004 417-.50(:1)12~ ( 5 3  niill~on]. 
Theretbre. the dl f f rencc hettvern the as>ets 
;ind rhe nctuar~:ll I~nh~liry I S  $77 ~ n i l l ~ u n  (S7X 
r r ! ~ l l ~ i ~ r i  - 555 ~ n ~ l l i o n )  111 aci.ortiance wrth 
1J1)04 41 ~ - ~ O I C ) I  I ? ) [ \  11. the \?I 11111lion 
c ~ h ~ ~ ~ t ~ ~ i c ~ ~ ~  I \  r ~ , d ~ ~ c c d  11) the S l 5  n ~ ~ l l i ~ i n  c ~ c ~ r e  
[ ; I \  to q u ~ l  ? S  i i i~ l l~on.  Tlic L I I I I I I . I L T I ~ ~ ~  officer 
~ L T ~ I I ~ I I I ~ \  th:it the j)cn<~on L O \ I  ~ : I I : I  of the ~iiost 
s cxn t  c~glit  heal- re:isonabl> reSlecr\ the 
~ ~ I \ ~ I I ~ I I I ~ I ! ~  \ p ; ~ ~ I ~ c ~ p : ~ t ~ o r i  111 the pen<lcm plan 
Tlic \ U I I I  1 1 1  cost\ ,~lloc,~ted to f~-ted-price and 
crrht-ripe cori11-acts \uh]cct to thi\ Stnntiartl over 
the c~ght->ear  p c r ~ ~ i  I \  521 inill~on The \urn of 
c [~a t \  ;is\~gnetl co\t :lccoulrtlns per~ods  tlur~ng 
ihc I:I\I cis111 > c a r  eq11:11\ 1-12 m ~ l l ~ o n .  
Thi.1-cfore. the gowrn~i ient ' s  \Ii:irc of the net 
' I ~ ~ I J \ ~ I ~ I C I ~ I  I S  iO!i ($21 1111111iin dl\ lded by 541 
1111111o11! of the i X  m ~ l l ~ o n  mil tqu;lls 54 1111111on. 

(201  ('o~ilractor r< I T ~ U I ~ I : I I I ~ \  ;I ~ p r a ~ ~ f i t d  
dcf~~lc&hencf'it ~pcnsion plan C'ontrxtor R 
;inic~id\ thc 1pension plan I O  e l ~ i n ~ n ; ~ t e  tlie enrnlng 
111 ;uij filturc hcnetitr. ho\ \e \er  rhc panlcipants 
I c n t ~ i u c  1 e r n  I e r e  Pu~suant to 
00~14 4I3-3ih:1117), J c u m l m e ~ ~ t  o i  henetit< has 
ixcusrcd ,411 ,~ctuar~nl  ; ~ ~ c r u e d  I~nhllity of S7X 
I I I I I I I O I I  I \  detcrinlnt'd under the xcrue(! henefit 
io\t  methrxJ using the Intere\r ,Issuniptlon used 
for the I;i\t i~)irr ; ~ c ~ u a r ~ ; ~ l  \a luar~ons  The 
nrnrket \:ilue of us\ets, detc.rni~ned In 
;~i.cordanee w11l1 WOl  41 3-3~1fc)( I 2)(1i).  is $90 
n i ~ l l ~ o n  C'onrrxtor R shr~ll d c t c r ~ n ~ n e  the 
Go\elnnii.~lt's \hare of the atl~ustment In 
acci~rdnnce w ~ t h  L)c104 41 3-501c)( 12)(v1) The 
~ o n t r x t o r  then sh:111 ;~ l l~ca l i l  that \hare of the 
512 1111ll1on ad~ustmer~t  tSLiO 1n1111on - 578 
milllori) dcterniined under 9004 1 1  7-5O(cl( I?)  
to CAS-coiered contract\ The J'llll amount of 
xljustrnent shall he rnade \v~thout lirnttnt~on In 
the current cost nccountlng per~od nnless 
arrangements to amortlze tlie ;~dlustment are 
pe r~n~ t t cd  ; I I ~  negot~;~ted ptrr\unnt 1 0  9904 41 3- 
5oic)(  121(\111 

(11 I Contractor S amends 11s quailfled 
defined-henefit pension plan to "freeze" all 
;icerued benef~ts at their current level. 
.Although not requ~red by Inu.. the ;~mendrnent 
also pro\ ~ d e s  that nil accrued henef~ts  are fully 
vested. Contri~ctor S m ~ ~ s t  determine the 
xllustnient tor rhe cuna~lmenr ot hilnefits. 
F~f t e rn  nronths prior to the date of the plan 
c~rncnilrni.nl f r e e ~ l n g  henef~ts.  Contractor S 
\ oluntar~l! :~niended the [plan to Increase 
lhencf~ts. T h ~ a  volunt:irl a~iie~!tl~nent rerulted in 
,111 o\erall Incre;i\e of o i e r  lO'i All ;ictuarial 
a c ~ r u c d  I~ah i l i t~e \  ar t  computed u s ~ n g  the 
; I C C T U C ~  bencf~t  cost method. The actuarial 
.icirucd l1:1b111tj for all :iccrued hene t i t  I S  S 1.8 
~ n ~ l l ~ o n  The ,ictuar~al accrued llahility for 
\ e ~ e d  hcnefirs immcd~:~te ly  prlor to the current 
pimi amendment is S I h m~l l lon.  The actuarial 
accrued l ~ a b ~ l ~ t y  determined for v r t e d  benefits 
b:~aed on the plan provis~ons before the 
\oluntary amendment I S  4 1.4 m~ll ion.  The S 1.4 
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9904.414-40 Fundamental  requirement.  
(a)  A contractor's f ac i l~ t~es  ciipital shall 

be rnecisured anti a l l ocmd  In :iccordance 
w ~ t h  the cr~teria set forth in t h ~ c  Standard. 
The allocated amount sh;lll he used as a base 
to which a cost of Inoncy rate 1s nppl~ed 

(bl The cost of money rnte \hall he 
hased on rates deter~n~net l  hy the Secretary 
of the Treasury, pursuant to Puhl~c Law 92- 
41 (85 Stat. 97).  

( c j  The C O S ~  of cap~tal  co~n~n i t t cd  to 
facilities shall he separately co~nputed for 
each contract uslng f x i l ~ t i e s  capta l  cost of 
money factors cn~nputed for each cn\t 
accountlnp penotl. 

9904.414-50 Techniques for  application. 
(a) The ~nves t~nzn t  huse used In coin- 

puting the cost of money for facilit~cs captc~l 
shall be computed from : ~ c c o u n t ~ ~ i p  data used 
for contract cost purposes. The for111 :~nd 
instructions st~pulated 111 this Standard shall he 
used to make the cornliiltntlon. 

( h )  The cost of money rnte for ciny cost 
accounting per~od shall he the a r ~ t h ~ n e t ~ c  
mean of the Interest r:ites spec~fied by the 
Secretary of the Treasury pursuant to Puhlic 
Law 92-11 (85  Stnt. 97). Where the cost of 
money must bc detcrmned on a prospective 
bas~s .  the cost of money rate shall he hased 
on the most recent ;ivcrilable rate puhl~shed by 
the Secretary of the T~.casury. 

c i (  I )  A f ac i l~ t~es  capital cost of money 
facto~ sheill he detennlned for each ind~rect 
cost pool to Lthich ;I s~gnificant arnount of 
fncilit~eh c:ipitaI has hcrn alloc;ited and 
u hich 15 used to allocatc ~ n d ~ r e c t  cost.; to tin31 
a ) s t  oh jcc t~ \c$  

121 The f x i l ~ t ~ r s  capital cost of money 
f i ~ c t ~ r  for 311 ~ n d ~ r ~ c t  cost pool sh:lIl he 
deterr~~ined In acc~~rtlance w ~ t h  Form CASB 
CMF. and ~ t \  ~n\tructioris which are sct fonh 
In Appendix A to 0904.114 One form w ~ l l  
cervc lor all the ~ndirccr cost pool\ of a 
hus~ner \  unit. 

I 3 )  For. tach CAS-covered contract, the 
appl~c,ihle co\t of cnp~tal cornrn~tted to 
f ac i l~ t~c \  tor el g1Lt.n toft accountlnp pcr~od is 
thc suin of thc products ohta~ned h) mu l t~ -  
p lyng the arnount of :~llocat~on h ; w  un~ t s  
(such AS d~rect  I h n r  hours. or dollar\ of total 
cost ~nput i  idcnt~fied w t h  the contract for the 
cost nr counting per~od hq the ~ J C I ~ I ~ I C I  cap~tal 
cost (11 c none> L I C I O ~  101. the wr~-espond~np  
lnd~rc i t  cost pool In thc case of procebc cost 
X C O L I I I ~ I I ~ ~  \1ptc11ir, ~ h c  contractlny p i ~ ~ t ~ c ~  
 nay agrec to suh\l~tute ;in approprlnte 
stcit~st~i;d Inc;\sure for the alloc:~t~on hase 
~mits  iilentilieti ~ i t h  the contract. 

9904.41460 Illustrations. 
The m e  of Form C.4SB CMF and other 

compliicluons e~nt~c~patetl  for this Cost 
Account~ng Standnrtl ar t  illustr;ited In 
Appeml~s B to 9'104.4 I 1 
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9904.414-61 Interpretation. [Reserved] 

0904.414-62 Exemption. 
la) For contractors who are not subject 

to full CAS-coverage 3s of the date of 
puhllcat~nn of 1111s Pan 99 as a final rule. t h ~ s  
Standard shall apply only to those fully- 
covered contracts w ~ t h  subsequent dates of 
auard nnd pr ic~ng certification. 

(hi T h ~ c  Standard shall not apply where 
compensation for the use of tangible cnp~tal  
assets 1s based on use rates or allowances 
prov~ded for by other appropriate Federal 
procurement regulations such as those 
governing: 

( I  ) E d u ~ a t ~ o n a l  ~nst~tutions. 
(21 State, local. and Federally 

rectign~zed Indian t r~bal  governments, or 
( 3 )  Con\truction equlplnent rates (see 

38 CFR 31 105(d)j 

9904.414-63 Effective date. 
Thl< S t~nda rd  1s effect~ve as of A p r ~ l  

17 1902 

APPESDIX A TO SECTION 9904.414-- 
INSTRITTIOSS FOR FORM CASB CMF:  
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